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DECTARATION OF CONDOMINIUM

OF

BEACH CLUB, A CONDOMINIUM

“Beach Club 160, LLC, a Florida limited liability company, hereby declares:
Introduction and Submission.

1.1 The Lend. The Developer owns the fee title to certain land located in Brevard
County, Florida, as more particularly described in Exhibit 1 annexed hereto (the
“Lall d”)‘

1.2 Submission Statement. The Developer hereby submits the Land for all
improvements erected or to be erected thereon, and all other property, real,
personal or mixed, now or hereafter situated on or within the Land (but excluding
all public or private utility installations therein or thereon) to the condominium

- form of ownership and use in the manner provided for in the Florida
Condominium Act as it exists on the date hereof, Without limiting any of the
foregoing, no property, real, personal or mixed, not located within or upon the
Land as aforesaid shall for any purposes be deemed part of the Condominium or
be subject to the jurisdiction of the Association, the operation and effect of the
Tlorida Condominium Act or any mles or regulations promulgated pursuant
thereto.

1.3 Name. The name by which this condominium is to be identified is BEACH
CLUB, A Condominium (hereinafter called the "Condominium®).

Definitions. The following terms when used in this Declaration and in its exhibits, and as
it and they may hereafter be amended, shall have the respective meanings ascribed to
them in this Section, except where the context clearly indicates a different meaning:

2.1 “Act” means the Florida Condominium Act (Chapter 718 of the Florida Statutes)
as it exists on the date hereof,

22 “Articles” or “Articles of Incorporation” mean the Articles of Incorporation of
the Association, as amended from time to time.

2.3 “Assessment” means a share of the funds required for the payment of Common
Expenses which from time to time is assessed against the Unit Owner.
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“Association” or “Condominium Association” means BEACH CLUB 160
CONDOMINIUM ASSOCIATION, INC.,, a Florida corporation not for profit, the
entity responsible for the operation of the Condominium.

“Association Property” means the property, real and personal, in which title or
ownership is vested in the Association for the use and benefit of its members.

“Board” or “Beard of Directors” means the board of directors and the members
of the board of directors, from time to time, of the Association.

“Building” means the structure(s) in which the Units and the Common Elements
are located, regardless of the nhumber of such structures, which are located on the
Condominivmn Property.

“By-Laws” mean the By-Laws of the Association, as amended from time to time,
“Commeon Elements” mean and include!

{ay  The portion of the Condominium Property which ate not included within
the Units.

(b)  Easements through Units for conduits, ducts, plumbing, wiring and other
facilities for the furnishing of utility and other services to Units and the
Common Elements,

(¢)  Aneasement of support in every portion of a Unit which contributes to the
support of the Building,

(d}  The property and installations required for the furnishing of utilities and
other services to more than one Unit or to the Common Elements.

()  Any other parts of the Condominium Property designated as Commeon
Elements in this Declaration.

“Common Expenses” mean all expenses incurred by the Association for the
Condominium. For all purposes of this Declaration, “Common Expenses” shall
also include all reserves required by the Act or otherwise established by the
Assaciation, regardless of when reserve funds are expended, but shall not include
any other separate obligations of individual Unit Owners. For all purposes of this
Declaration, “Common Expenses” shall also include: (i) all reserves required by
the Act or otherwise established by the Association, regardless of when reserve
funds are expended; (i) the cost of a master antenna television system or duly
franchised cable television service obtained pursuant to a butk contract; and (iid) if
applicable, costs relating to reasonabie transportation services, insurance for
directors and officers, road maintenance and operation expenses, and in-house
communications and surveillance systems,

“Commen Surplas” means the excess of all receipts of the Association collected
on behalf of the Association, including, but not limited to, Assessments, rents,
profits and revenues on account of the Common Elements, over the amount of
Common Expenses.

“Condominium Parcel” means a Unit together with the undivided share in the
Common Elements which is appurtenant to said Unit; and when the context
permits, the term includes all other appurtenances to the Unit.

“Condominium Property” means the land, improvements and other property
described in Section 1.2 hereof, subject to the limitations thereof and exclusions
therefrom,
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“County” means the County of Brevard, State of Florida.

“Declaration” or “Declaration of Condominium” means this insirument, as it
may be amended from time to time.

“Developer” means Beach Club 160, LLC, a Florida limited lability company, its
successors and such of its assigns as to which the rights of Developer hereunder
are specifically assigned and any mortgagee which is the suceessor to the interest
of the Developer, to the extent such mortgagee accepts the rights and obligations
of the Developer. Develaper may assign all or a portion of its rights hereunder, or
all or a portion of such rights in connection with specific portions of the
Condominfum. In the event of any partial assignment, the assignee shall not be
deemed the initial Developer, but may exercise such rights of Developer as are
specifically assigned to it, subject to the requirement of Florida law that a
subsequent developer cannot retain control of the Association umnless it has
received a qualifying assignment of the creating developer’s rights and
obligations. Any such assignment may be made on a non-exclusive basis,

“Dispute” for purposes of Section 19.1, means any disagreement between two or
more parties that involves: (a) the authority of the Board, under Chapter 718,
Florida Statutes, or under this Declaration, the Articles or By-Laws to: (i) tequire
any Owner to take any action, or not to take any action, involving that Qwner's
Unit; or (ii) alter or add to a Common Element; or (b) the failure of the
Association, when required by law or this Declaration, the Articles or By-Laws
to: (i) properly conduct elections; (i) give adequate notice of mestings or other
actions; (ifi) properly conduct meetings; or (iv) allow inspection of books and
records, "Dispute” shall not include any disagreement that primarily involves title
to any Unit or Common Elements; the interpretation ot enforcement of any
warranty; or the levy of a fee or Assessment or the collection of an Assessment
levied against a party,

“Division” means the Division of Florida Land Sales, Condominium and Mobile
Homes of the Department of Business and Professional Regulation, State of
Florida,

“First Mortgagee” means any person or entity that is the holder of a first
mortgage lien on a Unit,

“Improvements” mean all structures and artificial changes to the naural
environment located on the Condominium Property including, but not limited to,
the Buildings.

“Institutional First Mortgagee™ means a bank, savings and loan association,
insurance company, real estate or mortgage investment trust, pension fund, an
agency of the United States Government, mortgage banker, the Federal National
Mortgage Association (“FNMA"}, the Federal Home Loan Mortgage Corporation
(“FHLMC?) or any other lender generally recognized as an institutional lender,
or the Developer, holding a first mortgage on a Unit or Units or Condominium
Property. A “Majority of Institutional First Mortgagees” shall mean and refer
to Institutional First Mortgagees of Units to which at least fifty-one percent (51%)
of the voting interests of Units subject to mortgages held by Institutional First
Mortgagees are appurtenant,

“Limited Common Elements” mean those Common Elements the use of which
is reserved to a certain Unit or Units to the exclusion of other Units, as speeified
in this Declaration. References herein to Common Elements also shall include all
Limited Common Elenents unless the context would prohibit or it is otherwise
expressly provided,
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“Primary Institutional First Mortgagee” means the Institutional First
Mortgagee which owns, at the relevant tiroe, Unit mortgages securing a greater
aggregate indebtedness than is owed to any other Institutional First Mortgagee.

“Special Assessment” means any Assessment levied against Unit Owners other
than Assessments required by a budget adopted annually.

“Unit” means a part of the Condominium Property which is subject to exclusive
ownership.

“Unit QOwner” or “Owner of a Unit” or “Owner” mesns the QOwner of a
Condominium Parcel,

“Voting Interest” means the voting rights of the Association members pursuant
to the Articles and By-Laws.

Description of the Condominium.

3.1

32

Identification of Units, The Land has constructed thereon the Buildings
containing one hundred sixty (160) Units. Each such Unit is identified by a
separate designation. The designation of each of such Units is set forth on
Exhibit 2 attached hereto. Exhibit 2 consists of a survey of the Land, a graphic
description of the Improvements located thereon, including, but not limited to, the
Building in which the Units are located, and a plot plan thereof. Said Exhibit 2,
togethet with this Declaration, is sufficient in detail to identify the Common
Elements and each Unit and their relative locations and dimensions. There shall
pass with a Unit as appurtenances thereto (2) an undivided share in the Common
Elements and Common Surplus; (b) the exclusive right to use such portion of the
Limited Common Elements as may be provided in this Declaration; (c) an
exclusive easernent for the use of the airspace occupted by the Unit as it exists at
any particular time and as the Unit may lawfully be altered or reconstructed from
time o time, provided that an easement in airspace which is vacated shall be
terminated automatically; (d) membership in the Association with the full voting
rights appurtenant thereto; and (2) other appurtenances as may be provided by this
Declaration.

Unit Boundarigs. Each Unit shall include that part of the Building containing the
Unit that lies within the following boundaries:

(a)  Upper and Lower Boundaries. The upper and lower boundaries of the
Unit shall be the following boundaries extended to their planar
intersections with the perimetrical boundaries:

(i Upper Boundaries. The horizontal plane of the unfinished lower
surface of the ceiling (which will be deemed to be the ceiling of
the second story if the Unit is a two-story Unit, provided that in
two-story Units where the lower boundary extends beyond the
upper boundary, the upper boundary shall include that pertion of
the ceiling of the lower floor for which thers is no corresponding
ceiling on the upper floor directly above such bottom floor
ceiling).

(i)  Lower Boundaries, The horizontal plane of the unfinished upper
surface of the floor of the Unit (which will be deemed to be the
floor of the first story if the Unit is a two-story Unit), provided that
in two-story Units where the upper boundaty extends beyond the
lower boundary, the lower boundary shall include that portion of
the floor of the upper floor for which there is no corresponding
floor on the bottom floor directly below the floor of such top floor.
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(b)

©

(d)

©

(ili)  Interior Divisions. Except as provided in subsections (i) end (ii)
above, no part of the floor of the top floor, ceiling of the bottom
floor, stairwell adjoining the two floors or nonstructural interior
walls shall be considered a beundary of the Unit.

Perimetrical Boundaries. The perimetrical boundaries of the Unit shall be
the vertical planes of the unfinished interior surfaces of the walls bounding
the Unit extended to their planar intersections with each other and with the
upper and lower boundaries.

Apertures. Where there are apsrtures in any boundary, including, but not
limited to, windows, doors, bay windows and skylights, such boundaries
shall be extended to inchude the windows, doors and other fixtures located
in such apertures, including all frameworks, window casings and weather
stripping thereof, Exterior surfaces made of glass or other transparent
material, and the exteriors of doors, all wires, conduits, ducts, vents,
concrete joists and other such facilities serving more than one Unit located
within any walls, including divider walls, or above the nonstructural
acoustical ceiling lying below the upper boundary of the Unit, shall not be
included in the boundaries of the Unit and shall thetefore be Common
Elements,

Exceptions. Tn cases not specifically covered above, and/or in any case of
conflict or ambiguity, the survey of the Units set forth as Exhibit 2 hersto
shall control in determining the boundaries of a Unit, except that the
provisions of Section 3.2(c) above shall control vnless specifically
depicted otherwise on such survey. The air-conditioning closets and air-
handlers and condensing units located therein shall be part of the Unit they
serve.

Property Excluded from Units. A Unit shall not be deemed to include
foundations, columns, girders, beams, supports, exterior walls, interior
load bearing walls, pillars, underlying floors, essential and permanent
installations and equipment for power, lights, and exhaust fans, and all
pipes, conduits, ducts, vents and other service and utility lines which are
utilized for, serve, pags through more than one Unit or the Common
Elements.

Limited Common Elements. Each Unit may have, to the extent applicable and
subject to the provisions of this Declaration, as Limited Common Elements
appurtenant thereto:

(a)

(&

Patios, Balconies and Terraces. Any patio, balcony or terrace, including,
but not limited to, such areas located on the roof of the Building (and all
improvements thereto) as to which direct and exclusive access shall be
afforded to any particular Unit or Units to the exclusion of others shall be
a Limited Common Flement of such Unit(s). The Association shall be
responsible for the cost of maintenance of the structural and mechanical
elements of any such Limited Common Elements, with the owner of the
Unit to which they are appurtenant to be responsible for the general
cleaning, plant care and the upkeep of the appearance of the ares.

Miscellaneous Areas, Equipment. Any fixtures or equipment located not
within a Unit (e.g., an air conditioning compressor or hot water heater)
serving a Unit or Units exclusively and any area upon/within which such
fixtures or equipment are located shall be Limited Common Elements of
such Unit(s).

Parking Spaces. Parking for the Condominium is part of the Common
Elements of the Condominium on the Condominium Property. The
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(d)

(e)

&y

parking spaces shown an Exhibit 2 of the Declaration may be assigned to
a Unit (which assignment need not be recorded in the public records of the
County) by the Developer (for s long as the Developer offers a Unit for
sale in the Condominjum, and thereafter by the Association), whereupon it
shall become Limited Common Elements of the Unit to which it is
assigned,

A Unit Owner may assign the Limited Cormon Element parking space
appurtenant to his Unit to another Unit by writter insttument delivered to
(and to be held by) the Association; provided, however, that no Unit may
be left without one Limited Common Element parking space. Upon
making such assignment, the Limited Commmon Element so assigned shall
become an appurtenance to the Unit(s) and shall pass with title thereto
regardless of whether or not specifically referenced in the deed or other
instrument of conveyance of the Unit,

As to any Limited Common Element parking space which was originally
assigned by the Developer to a Unit owned by the Developer, the
Developer reserves the right, at any time provided that the Developer still
owns said Unit, to reassign such parking space, provided that at all times,
each Unit shall have one Limited Common Element parking space.

Cooling Tower and Other Equipment. A cooling towet, air conditioning

equipment or other equipment serving one or more but not all Units shall
be a Limited Common Element of the Unit(s) so served, with the
Association to maintain such equipment at the sole cost and expense of the
Unit Owner(s) served by sald equipment. The cost of maintaining said
equipment shall be divided equally among the Units served by said
equipment. In the event that physical changes in the Building result in
additional Units being served by such equipment or, in the alternative,
Units ceasing to be so served, then the equipment shall be a Limited
Common Element appurtenant to the Units added and shall ceasc o be one
to the Units deleted.

Storage Spaces. Developer hereby reserves the right to assign (for
consideration or no consideration, in Developer’s sole discretion), the
exclusive right to use any storage space located in the Common Elements
of the Condominium, if any, to one or more Units, whereupon the space so
assigned shall be deemed a Limited Common Element of the Unit(s) to
which it is assigned. Such assignment shall not be recorded in the Public
Records of the County but, rather, shall be made by way of insirument
placed in the official records of the Association (as same nre defined in the
By-Laws). Upon making such assignment, the Limited Common Elements
so assigned shall become an appurtenance to the Unit(s) and shall pass
with title thereto regardless of whether or not specifically referenced in the
deed or other instrument of conveyance of the Unit. The maintenance of
arty space so assigned, ag well as the insurance of its contetts, shall be the
sole responsibility of the Owner of the Unit(s) to which it is assigned, A
Unit Owner may assign the storage space appurienant to his Unit to
another Unit by written instrument delivered to (and to be held by) the
Association,

Other. Any other portion of the Common Elements which, by its nature,
cannot serve all Units but serves one or more Units (other than exterior
staireases and walkways not labeled as Limited Common Elements on
Exhibit "2” hereto) shall be deemed Limited Common Elements of the
Units served, In the event of any doubt or dispute as to whether any
portion of the Common Elements constitutes Limited Commeon Elements
or in the event of any question as to which Units are served thereby, a
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decision shall be made by the Board of Directors and shall be binding and
conclusive when so made,

Easements, The following easements are hereby created (in addition to any
easements created under the Act):

(&)

)

(©)

{d)

Support. TFach Unit, the Building and Improvements shall have an
easement of support and of necessity under and upon, and shall be subject
to an easement of support and necessity in favor of all ether Units, the
Common Flements, and any other structure or improvement which abuts
any Unit, the Building and the Improvements.

Utility and Other Services; Drainage. Easements arg reserved under,

through and over the Condominium Property as may be required from
time to time for utility, cable television, communications and security
systems, and other services and drainage in order to sgerve the
Condominfum, A Unit Owner shall de nothing within or outside his Unit
that interferes with or impairs, or may interfere with or impair, the
provision of such wtility, cable television, communications and security
systems, or other service or drainage fhcilities or the use of these
easements. The Board of Directors of the Association or its designee shall
have a right of access to each Unit to inspect same, to maintain, repair or
replace the pipes, wires, ducts, vents, cables, conduits and other utility,
cable television, communications and similar systems, hot water heaters,
service and drainage facilitics, and Common Elements contained in the
Unit or elsewhere in the Condominium Property, and to remove any
Improvements interfering with or impairing such facilities or easements
herein reserved; provided such right of access, except in the event of an
emergency, shall not unreasonably interfere with the Unit Qwner's
permitted use of the Unit, and except in the event of an emergency, entry
shall be made on not less than one (1) days' notice (which notice shall not,
however, be required if the Unit Owner ig absent when the giving of notice
fs attempted). Drainage systems on the Condominium Property, if any,
shall be maintained continuously in good condition by the Association and
easements are granted hereby over all Units in favor of all Owners and the
Association with respect thereto.

Encroachments, [f (a) any portion of the Common Elements encroaches
upon any Unit; (b} any Unit (or Limited Common Element appurtenant
thereto) encroaches upon any other Unit or upon any portion of the
Common Elements (¢) any Improvements encroach upon Common
Elements ; (d) any Common Elements or “improvements” of another
condominium created within the complex encroach upon the
Condominium Property; or (¢) any encroachment shall hereafter occur s a
result of (i} construction of the Improvements; (ii) settling or shifting of
the Improvements; (iii) any alteration or repair to the Comrmon Elements
made by or with the consent of the Association or Developer, as
appropriate, or (iv) any repair or restoration of the Improvements (or any
portion thereof) or any Unit after damage by fire or other casualty or any
taking by condemnation or eminent domain proceedings of all or any
portion of any Unit or the Common Elements or common areas, then, in
any such event, a valid easement shall exist for such encroachment and for
the maintenance of same so long as the Improvements or the relevant
“improvements” of another condominium within the complex shall stand,

Ingress and Hpress. A non-exclusive easement in favor of each Unit
Owner, resident of the Condomininm, their guests and invitees and the
Association and its employees and agents shall exist for pedestrian traffic
over, through and across sidewalks, streets, paths, walks, and other
portions of the Common Elements, as from time to time may be intended
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(e)

@

(©

()

and designated for such purpose and use; and for vehicular and pedestrian
traffic over, through and across such portions of the Commeon Elements, as
from time to time may be paved and intended for such purposes. None of
the easements specified in this subparagraph (d) shall be encumbered by
any leasehold or tien other than those on the Condominium, Any such Hen
encumbering such easements (other than those on Condominium)
automatically shall be subordinate to the rights of Unit Owners and the
Assvciation with respect to such easements.

Constryction: Maintenance. The Developer (including its designees,
contractors, successors mortgagees and assigns) shall have the right, in its
(and theit) sole discretion from time to time, to enter the Condominium
Property and take all other action necessary or convenient for the purpose
of completing the construction thereof, or any part thereof, or any
Improvements or Units located or to be located thereon, and construct any
adjacent condominivm building and to construct any improvements and
for repair, replacement and maintenance purposes or where the Developer,
in its sole discretion, determines that it is required.

Sales and Leasing Activity. For as long as the Developer is offering any
Units for sale in the ordinary course of business, the Developer, its
designees, successors mortgagees and assigns, shall have the right to use
any such Units and parts of the Common FElements for guest
accommodations, model apartments and sales and construction offices, to
show model Units and the Common Elements to prospective purchasers
and tenants of Units, and to erect on the Condominium Property signs and
other promotional material to advertise Units for sale or Jease and for any
other similar purpose the Developer deems appropriate in its opinion.

Additignal Easements. The Developer (as long as il is offering any Units
for sale in the ordinary course of business) and the Association, on their
behalf and on behalf of all Unit Owners (each of whom hereby appoints
the Developer and the Association as its attorney-in-fact for this purpose),
each shall have the right to grant such additional general (“blanket”) and
specific electric, pas or other utility, cable television, security systems,
communications or service easements (and appropriate bills of sale for
equipment, conduits, pipes, lines and similar installations pertaining
thereto), or relocate any such existing easements or drainage facilities, in
any portion of the Condominium Property, and to grant access easements
or relocate any existing access easements in any portion of the
Condominium Property, as the Developer or the Association shall deem
necessary or desirable for the proper operation and maintenance of the
Improvements, or any portion thereof, or for the general health or welfare
of the Unit Owners, or for the purpose of catrying out any provisions of
this Declaration, provided that such easements or the relocation of existing
easements will not prevent or unreasonably interfere with the reasonable
use of the Units for dwelling purposes. The Developer’s right to grant
additional easements ag provided in this Section: 3.4 shall be cancelable by
the Association after the Unit Owners, other than the Developer, have
assumed control of the Association,

Support of Adjacent Structures, In the event that any structure(s) is
constructed so as to be connected in any manner to the Building, then
there shall be (and there is hereby declared) an easement of support for
such structure(s) as well as for the installation, maintenance, repair and

replacement of all utility lines and equipment serving the adjacent -

structure  which are necessarily or conveniently located within the
Condominium Property (provided that the use of this easement shall not
vnreasonably interfere with the structure, operation or use of the
Condominium Propetty or the Building).
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§)) Divider Walls. The wall separating the Unit of one Owner from the Unit
of a vertically or horizontally adjoining Owner shall be referred to as a
“divider wall”. A divider wall shall not be removed or constructed by an
Owner, except as provided in this subsection 3.4(i). In the event a Unit
Qwner acquires an adjacent Unit and a divider wall is no longer necessary
to completely separate the adjoining Units, the Owner may remove the
divider wall or construct or cause to be constructed a doorway or
passageway between the adjoining Units (and an easement is bereby
reserved and granted for such purpose) but only after having obtained all
required governmental approvals, approval of the Board, and has comptied
with all reasonable restrictions imposed by the Board. The removal of the
divider wall or the construction of such doorway or passageway shall be at
the sole cost and expense of the Owner performing same and such removal
or construction shall not diminish, or in any way impair, the structural
integrity or soundness of the Building. When title to adjoining Units
(which do not then share a complete divider wall) shall vest in two
individuals or entities who thereupon become vertically or hotizontally
adjoining Unit Owners, then the Qwners of such adjeining Units, acting
together, must construct, sharing the costs and expenses therefor equally, a
divider wall to completely or partially scparate said adjoining Units, A
divider wall may not be constructed or erected, however, until the review
(at the expense of the Unit Owner) and consent of the Association and
until all governmental approvals, as aforesaid, have been obtained. Any
such construction shall be effected at the expense of the Owner(s)
performing same and in accordance with the plans and specifications for
construction. In 1o event may a divider wall be constructed if the
structural soundness of the Building may in any way be affected thereby.
Adjoining Units which share a divider wall shall have a cross-easement of
support in the divider wall. Each Owner shall be responsible for any
damage caused to a divider wall by its negligent or intentional acts or the
negligent or intentional acts of its employees or agents, and the cost of
said repair shall be the specific obligation of that QOwner.

Restraint Upon Separation and Partition of Common Elements. The unidivided share in

the Common Elements and Common Surplus which is appurtenant to a Unit, and the
exclusive right, or shared right as applicable, to use all appropriate appurtenant Limited
Commeon Elements, shall not be separated therefrom and shall pass with the title to the
Unit, whether or not separately described. The appurtenant share in the Coramon
Elements and Common Surplus, and the exclusive right to use all Limited Common
Elements appurienant to a Unit, except as elsewhere herein provided to the contrary,
carmot be conveyed or encumbered except together with the Unit. The respective shares
in the Common Elements appurtenant to Units shall remain undivided, and no action for
partition of the Common Elements, the Condominium Property, or any part thereof, shall
lie, except as provided herein with respect to termination of the Condominium.

Ownership of Common Elements and Common Surplus and Share of Common Expenses;
Voting Rights.

5.1 Percentape Ownership and Shares. The undivided interest in the Common
Elements-Common Sutplus, and the percentage share of the Common Expenses,
appurtenant to each Unit, is set forth in Exhibit 3 attached hereto and made a part
hereof.  All persons are hereby notified that such percentage shares were
calculated in accordance with approximate adjusted square footage computatiotis
of the Units in relation to the total square footage of all of the Units.

52  Yoting. Each Unit shall be entitled to one (1) vote to be cast by its Owner in
accordance with the provisions of the By-Laws and Articles of Incorporation of
the Association. Each Unit Owner shall be a member of the Association.
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6. Amendments. Fxcept as elsewhere provided hereln, amendments to this Declaration may
be effected as follows:

6.1

6.2

6.3

6.4

By The Association. Notice of the subject matter of a proposed amendment shall
be inaloded in the notice of any meeting at which a proposed amendment is to be
considered. A resolution for the adoption of a proposed amendment may be
proposed either by a majority of the Board of Directors of the Association or by
not less than one-third (1/3) of the members of the Association. Directors and
members not present in person or by proxy at the meeting considering the
amendment may express their approval or disapproval in writing to the
Association after such meeting. However, such approval or disapproval may not
be used as a vote for or against the action taken and may not be used for the
purposes of crating a quorum. Except as elsewhere provided, approvals must be
by affirmative vote of Unit Owners owning in excess of a majotity of the Units,
For further information regarding proxy voting, please refer to the Association’s
By-laws,

By The Developer. Notwithstanding anything in this Declaration to the contrary,

the Developer, during the time it has the right to elect a majority of the Board of

Directors of the Association, may amend the Declaration, the Aricles of
Incorporation or the By-Laws of the Association ot the rules and regulations of
the Association, without the vote or consent of Unit Owners or the Association,
except for a “material amendment” described below, which shal! be approved by a
vote of the majority of the total voting interests of the Association, unless required
by any governmental authority, in which case no approval is requirsd. A
“material amendment" means an amendment which changes the configuration or
size of any Unit in a material fashion, materially alters or modifies the
appurtenances to any Unit, creates timeshare estates, or changes the percentage by
which the Owner of a Unit shares the Common Expenses and owns the Common
Elements and Common Surplus,

Execution and Recording. An amendment, other than amendments made by the
Developer alone pursuant to the Act or this Declaration, shall be evidenced by a
certificate of the Association which shall include recording data identifying the
Declaration and shall be executed with the same formalities required for the
execution of a deed. Amendments by the Developer must be evidenced by a
similar certificate executed by the Developer alone. An amendment of the
Declaration i3 effective when the amendment and the applicable certificate are
properly recorded in the public records of the County,

Provise Reparding Material Amendments. Except for amendments made by the
Developer as provided in Section 6.2 above, and as otherwise provided

specifically to the contrary in this Declaration, no amendment shall change the
configuration or size of any Unit in any material fashion, materially alter or
modify the appurtenances to any Unit, or charge the percentage by which the
Owmer of a Unit shares the Common Expenses and owns the Common Elements
and Common Surplus, unless the amendment is approved by a vote of seventy-
five percent (75%) of the total Voting Interests of the Association, including the
Owner(s) of the Unit(s) affected by the change, and any record lien holder(s) of
such affected Unit, unless the amendment is required by any governmental entity,
in which event no such approval is required. No amendment may be adopted
which would eliminate, modify, prejudice, abridge or otherwise adversely affect
any rights, benefits, privileges or priorities granted or reserved to the Developer
without the consent of said Developer in each instance. The provisions of this
Section 6.4 may not be amended in any manner without the consent of the
Developer as long as the Developer is offering Units for sale in the ordinary
course of business. The acquisition of property by the Assoclation, material
alterations or substantial additions to such property or the Common Elements by
the Association and installation, replacement and maintenance of approved
hutricane shutters, if in accordance with the provisions of this Declaration, shall
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not be deemed fo constitute a material alteration or modification of the
appurtenances of the Units, and aceordingly, shall not constitute & Material
Amendment,

No provision of this Declaration shall be revised or amended by reference to iis
title or number only. Proposals to amend existing provisions of this Declaration
shall contain the full text of the provision to be amended; new words shall be
inserted in the text underlined; and words to be delsted shall be lined through with
hyphens. However, if the proposed change is so extensive that this procedure
would hinder, rather than assist, the understanding of the proposed amendment, it
is not necessary to use underlining and hyphens as indicators of words added or
deleted, but, instead, a notation must be inserted immediately preceding the
proposed amendment in substantially the following language: “Substantial
rewording of Declaration. See provision... for present text.” Nonmaterial errors
or omissions in the amendment process shall not invalidate an otherwise properly
promulgated amendment.

Mortgagee's Consent. No amendment may be adopted which would eliminate,
modify, prejudice, abridge or otherwise adversely affect any rights, benefits,
privileges or priorities granted or reserved to mortgagees of Units without the
consent of sald mortgagees in each instance; nor shall an amendment make any
change in the sections hereof entitled “Insurance”, “Reconstruction or Repair after
Casualty”, or “Condemnation” unless the Primary Institutional First Mortgagee
shall join in the amendment. Except as specifically provided herein or if required
by FNMA or FHLMC, the consent and/or joinder of any lien or mortpage holder
on a Unit shall not be required for the adoption of an amendment to this
Declaration and, whenever the consent or joinder of a lien or mortgage holder is
required, such consent or joinder shall not be unreasonably withheld.

7. Maintenance and Repairs.

7.1

7.2

7.3

Units. All maintenanee, tepairs and replacements of, in or to any Unit, structural
or nonstructural, ordinary or extraordinary, including, without limitation,
maintenance, repair and replacement of screens, sereen enclosures, windows, the
interior side of the entrance door and all other doors within or affording access to
a Unit, and the electrical (including wiring), plumbing (including fixtures and
connections), heating and air-conditioning equipment, fixtures and outlets,
appliances, carpets and other floor coverings, all interior surfaces and the entire
interier of the Unit lying within the boundaries of the Unit or the Limited
Common Elements or other property belonging to the Unit Owner, shall be
performed by the Owner of such Unit at the Unit Owner's sole cost and expense,
except as otherwise expressly provided to the contrary herein.

Common Elements and Limited Common Elements. Except to the extent (i)
expressly provided to the contrary herein, or (i) proceeds of insurance are made
available thetefor, all maintenance, tepairs and replacements in or to the Commen
Elements and Limited Commen Elements (except as expressly provided to the
conirary with respect to cooling tower, air conditioning equipment and other
equipment, which service s particular Unit or Units, but not all Units) shall be
performed by the Association and the cost and expense thereof shall be charged to
all Unit Owners as a Common Expense, except to the extent arising from or
necessitated by the negligence, misuse or neglect of specific Unit Owners, in
which case such cost and expense shall be paid solely by such Unit Owners. Any
Unit Owner whg causes damages to any part of the Common Elements or Limited
Common Elements shall indemnify and hold the Association and Developer
harmless from all costs, expenses and claims in connection with such damage,

Specific Unit Owner Responsibility. Except as expressly provided to the contrary
herein, obligation to maintain and repair any equipment, fixtares or other items of
property which setvice a particular Unit or Units shall be the responsibility of the
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applicable Unit Owners, individually, and not the Association, without regard to
whether such items are included within the boundaries of the Units, provided that
if not within the boundaries of a Unit, same must constitute or lie within a Limited
Common Element appurtenant thereto,

Additions, Alterations or Improvements by the Asscciation. Whenever in the judgment
of the Board of Directors, the Common Elements, the Association Property or any part

thereof, shall require capital additions, alterations ot improvements {as distinguished
from repairs and replacements) costing in excess of 25% of the annual budget for the
Association in the aggregate in any calendar year, the Association may proceed with such
additions, alterations or improvements only if the making of such additions, alterations or
improvements shall have been approved by a majority of the Units represented at a
meoting at which a quorum is attained. Any such additions, alterations or improvements
to such Common Elements, or any part thereof, costing in the aggregate less than 25% of
the annual budget for the Association in a calendar year may be made by the Association
without approval of the Unit Owners. The cost and expense of any such additions,
alierations ot improvements to such Common Elements shall constitute a part of the
Common Expenses and shall be assessed to the Unit Owners as Common Expenses. For
purposes of this section, “aggregate in any calendar vear” shall include the total debt
incurred in that year, if such debt is incurred to perfotm the above-stated purposes,
rogardless of whether the repayment of any part of that debt is required to be made
beyond that year.

Additions. Alterations or Improvements by Unit Cwner,

9.1  Common Elements. No Unit Owner shall make any addition, alteration or
improvement in or to the Common Elements, or any Limited Common Element or
structural change in his Unit without the prior written consent of the Board of
Directors. The Board shall have the obligation to answer any written request by a
Unit Owner for approval of such an addition, alteration or improvement in such
Unit Owner's Unit or Limited Common Elements within thirty (30) days afier
such request and al] additional information requested is received, and the failure
to do s0 within the stipulated time shall constitute the Board's consent. The
proposed additions, alterations and improvements by the Unit Owners shall be
made in complisnce with all laws, rules, ordinances and regulations of all
governmental authorities having jurisdiction, and with any conditions imposed by
the Association with respect to design, structural integrity, aesthetic appeal,
construction details, lien protection or otherwise. Once approved by the Board of
Directors, such approval may not be revoked. A Unit Owner making or causing
to be made any such additions, alterations or improvements agrees, and shall be
deemed to have agreed, for such Owner, and his heirs, personal representatives,
successors and assigns, as appropriate, to hold the Developer, the Association,
and all other Unit Owners harmless from and to indemnify them for any liability
or damage to the Condominium Property and expenses arising therefrom, and
shall be solely responsible for the maintenance, repair and insurance thereof from
and afier that date of installation or construction thereof as may be required by the
Association,

9.2 Additions, Alterations or Improvements by Developer. The foregoing restrictions
of this Section 9 shall not apply to Developer-owned Units. The Developer shall
have the additional right, without the comsent or approval of the Board of
Directors or other Unit Owners, to (a) make alterations, additions or
improvements, structural and non-structural, interior and exterior, ordinary and
extraordinary, it, to and upon any Unit owned by it and Limited Common
Elements appurtenant thereto (including, without limitation, the removal of walls,
floors, ceilings and other structural portions of the Improvements), and (b)
expand, alter or add 1o the recreational facilities until the earlier of such time as
the Developer no longer offers Units for sale or upon transfer of Association
control.
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Changes in Developer-Qwned Units, Without limiting the generality of the provisions of
paragraph 9.2 above, the Developer shall have the right, without the vote or consent of
the Association or Unit Owners, to (i) make alterations, additions or improvements in, to
and upon Units owned by the Developer, whether structural or non-structural, interior or
exterior, ordinary or extraordinary; and (ii) change the layout or number of rooms in any
Developer-owned Units; provided, however, that the percentage interests in the Common
Elements and share of the Common Surplus and Common Expenses of any Units (other
than the affected Developer-owned Units) shall not be changed by reason thereof unless
the Owners of such Units shall consent thereto and, provided further, that Developer shall
comply with all laws, ordinances and regulations of all governmental authorities having
jurisdiction In so doing., In making the above alterations, additions and improvements,
the Developer may relocate and alter Commeon Elements adjacent to or near such Units,
incorporate portions of the Common Elements into adjacent Units and incorporate Units
into adjacent Common Elements, provided that such relocation and alteration does not
materially adversely affect the market valug or ordinary use of Units owned by Unit
Owners other than the Developer. Any amendments to this Declaration required by
actions taken pursuant to this Paragraph 10 may be effected by the Developer alone,
except to the extent that any of the same constitutes a material amendment, in which
event the amendment must be approved by a majority of voting interests of Unit Owners.
Without limiting the generality of Section 6.4 hereof, the provisions of this Section may
not be added to, amended or deleted without the prior wriiten consent of the Developer.

Operation of the Condominium by the Association; Powers and Dutijes.

11.1 Powers and Duties, The Association shall be the entity responsible for the
operation of the Condominium, The powers and duties of the Association shall
include those set forth in the By-Laws and Articles of Incorporation of the
Assotiation, as amended from time to time. In addition, the Association shafl
have all the powers and duties set forth in the Act, as well as all powers and duties
granted to or imposed upon it by this Declaration, including, without limitation:

()  The irrevocable right to have access to each Unit and the Limited
Common Elements from time to time during reasonable hours as may be
neeessary for the maintenance, repair or replacement of any Common
Elements therein, or at any time and by force, if necessary, for making
emergency repairs therein necessary to prevent damage to the Common
Elements or to any other Unit or Units.

{(b) The power to make and collect Assessments (including Special
Assessments) and other charges against Unit Owners and to lease,
maintain, repair and replace the Common Elements.

(c) The duty to maintain accounting records according to good accounting
practices, which shall be open to inspection by Unit Owners or their
authorized representatives at reasonable times upon prior request.

(dy  The power to contract for the management and maintenance of the
Condominium Property and to authorize a management agent (who may
be an affiliate of the Developer) to assist the Association in carrying out
its powers and duties by performing such functions as the submission of
propesals, collection of Assessments, preparation of records, enforcement
of rules and maintenance, tepair and replacement of Common Elements
with such funds as shall be made available by the Association for such
purposes. The Association and its officers shall, however, retain at all
titnes the powers and duties granted in the Condominium documents and
the Condominium Act, including, but not limited to, the making of
Assessments, promulgation of rules and execution of contracts on behalf
of the Association. Any contract as aforesaid shall be entered into only
after any competitive bidding requirements set forth in the Act have been
met. :
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(k)

The power to borrow money, execute promissory notes and other
evidences of indebtedness and to give as security therefor mortgages and
security interests in property owned by the Association, if any, provided
that such actions are approved by a majority of the entire membership of
the Board of Directors and of the Units represented at a meeting at which a
quorum has been attained, or by such greater percentage of the Board ot
Unit Owners as may be specified in the By-Laws with respect to certain
borrowing, provided further that, prior to fransfer of Association control,
or such time as the Developer no longer offers Units for sale, no such
action: shall be permitted while the Developer owns any Unit without the
prior written consent of the Developer,

The power to charge a fee for the exclusive use of any Common Elements
or Assocfation Property by an Owner,

The power to adopt and amend rules and regulations concerning the
details of the operation and use of the condominium propetty.

The Association, when authorized by a majority of the Unit Owners has
been attained, shall have the power to acquire, convey, lease and
encutnber personal and real property, whether or not contiguous to the
lands of the Condominium. The expenses of ownership (including the
expense of making and carrying any mortgage related to such ownership),
rental, membership fees, operation, replacements and other expenses and
undertakings in connection therewith shall be Common Expenses.

The powet to employ personnel {part-time or full-time}, and if part-time,
such personnel may be employees of other condominium associations and
allocation of their compensation shall be equitably, apportioned among the
associations for which employee provides services,

All of the powers which a corporation not for profit in the State of Florida
may exercise pursuant to this Declaration, the Articles Incorporation, the
By-Laws, Chapters 607 and 617 Florida Statutes and the Act, in all cases
except as expressly limited or restricted in the Act,

Subject to the limitations provided in this subparagraph, the power to sue
and defend Jawsnits. Notwithstanding anything to the contrary contained
hetein or in the Articles or By-Laws of the Association, except for suits to
collect assessments, suits against persons or entities who may violate the
Declaration of Condominium, Articles or By-Laws of the Association or
tules and regulations properly promulgated by the Board of Directors,
suits or administrative actions to contest ad valorem taxes or other
applicable taxes, prior to the Association proceeding with any lawsuit in
connection with any claims, demands, disputes, controversies and
differences that may arise in connection with this Condominium or the
provisions, conditions or resirictions contained in this Declaration, the
Articles or By-Laws of the Association, or any Rules or Regulations
adopted by the Board of Directors, the matter shall be submitted to
mediation pursuant to the rules for mediation adopted by the Cireuit Court
for Brevard County, Florida, The mediator's fees, if any, shall be divided
equally between the parties.

In the event of conflict among the powers and duties of the Association or the
torms and provisions of this Declaration or the exhibits attached hereto, this
Declaration shall take precedence over the Articles of Incorporation, By-Laws
and applicable rules and regulations; the Articles of Incorporation shall take
precedence over the By-Laws and applicable rules and regulations; and the By-
Laws shall take precedence over applicable rules and regulations, a)l as amended
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from time to time. Notwithstanding anything in this Declaration or its exhibits to
the contrary, the Association shall at all times be the entity having ultimate
control aver the Condominium, consistent with the Act.

112 Limitation Upon Liability of Association, Notwithstanding the duty of the
Association to maintain and repair parts of the Condominium Property, the
Association shall not be liable to Unit Owners for injury or damage, other than for
the cost of maintenance and repair; caused by any latent condition of the
Condominium Property. Further, the Association shall not be lisble for any such
injury or damage caused by defects in design or workmanship or any other reason
connected with any additions, alterations or improvements done by or on behalf
of any Unit Owners regardiess of whether or not same shall have been approved
by the Association pursuant to Section 9.1 hereof.

113 Restraint Upon Assignment of Shares in Assets. The share of a unit Owter in the
funds and assets of the Associstion cannot be assipned, hypothecated or
transferred in any manner except as an appurtenance to his Unit,

114 Approval or Disapproval of Matters. Whenever the decision of a Unit Owner is
required upon any matter, whether or not the subject of an Association meeting,
that decision shall be expressed by the same person who would cast the vote for
that Unit if at an Association meeting, unless the joinder of all record Ownars of
the Unit is specifically required by this Declaration or by law.

115  Acts of the Association. Unless the approval or action of Unit Owners, and/or a
certain specific percentage of the Board of Directors of the Association, is
specifically required in this Declaration, the Articles of Incorporation or By-Laws
of the Association, applicable rules and regulations or applicable law, all
approvals or actions required or permitted to be given or taken by the Association
shall be given or taken by the Board of Directors, without the consent of Unit
Owners, and the Board may so approve and act through the proper officers of the
Association without a specific reselution. When an approval or action of the
Assoclation is permitted to be given or taken hereunder or thereunder, such action
or approval may be conditioned in any manner the Association deems appropriate
or the Association may refuse to tzke or give such action or approval without the
necessity of establishing the reasonableness of such conditions or refusal.
Notwithstanding anything to the contraty, all meetings of the Board of Directors
shall be properly noticed and open to all members of the Association, as provided
for in the By-Laws,

11.6  Effect on Developer. If the Developer holds a Unit for sale in the ordinary course
of business, none of the following actions may be taken without the prior wriiten
approval of the Developer:

(@)  Assossment of the Developer as a Unit Owner for capital improvements;

(b)  Any action by the Association that would be detrimental to the sales of
Units by the Developer; provided, however, that an increase in
Assessments for Commen Expenses without discrimination against the
Developer shall not be deemed 1o be detrimental to the sales of Units,

Determination of Common Expenses and Fixing of Assessments Therefor. The Board of

Directors shall from time to time, and at least annually, prepare a budget for the
Condominium, determine the amount of Assessments payable by the Unit Qwners to
meet the Common Expenses of the Condominium and allocate and assess such expenses
among the Unit Owners in accordance with the provisions of this Declaration and the By-
Laws. The Board of Directors shall advise all Unit Owners promptly in writing of the
amount of the Assessments payable by each of them as determined by the Board of
Directors as aforesald and shall furnish copies of each budget, on which such Assessment
are based, to all Unit Ownets (and if requested in writing) to their respective mortgagees.
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The Common Expenses shall include the expenses of and reserves for (if required by law)
the operation, maintenance, repair and replacement of the Common Elements, costs of
carrying out the powers and dutics of the Association and any other expenses designated
as Common Expenses by the Act, this Declamation, the Articles or By-Laws of the
Association, or applicable rules and regulations by the Association. Incidental income to
the Association, if any, may be used to pay regular or extraordinary Association expenses
and liabilities, to fund reserve accounts, or otherwise as the Board shall determine from
time to time, and need not be restricted or accumulated. Any Budget adopted shall be
subject to change to cover actual expenses at any time. Any such change shall be
adopted consistent with the provisions of the Declaration and the By-Laws.

Collection of Assessments.

13,1 Liability for Assessments. A Unit Owner, regardless of how title is acquired,
including a purchaser at a foreclosure sale or by deed in lieu of foreclosure, shall
be liable for all Assessments coming due while he is the Unit Owner. In the case
of a conveyance, the grantee shall be jointly and severally liable with the grantor
for all unpaid Assessments against the grantor for his share of the Common
Expenses up to the time of the conveyance, without prejudice to any right the
grantee may have to recover from the grantor the amounts paid by the grantee.
The liability for Assessments may not be avoided by waiver of the use or
enjoyment of any Common Elements or by the sbandonment of the Unit for
which the Assessments are made or otherwise.

132 Default in Payment of Assessments for Common Expenses. Assessments and

instaliments thergof not paid within ten (10) days from the date when they are due
shall bear interest at the highest lawful rate from the date due until paid and shall
be subject to an administrative late fee (in addition to such interest) in an amount
not to exceed the greater of $25.00 or five percent (5%) of each delinquent
installment.

The Association has a lien on each Condominium Parcel for any unpaid
Assessments on such Parcel, with interest and for reasenable attorney's fees and
costs incurred by the Association ineident to the collection of the Assessment or
enforcement of the lien. The lien is effective as of the date of the recording of a
claim of lien in the Public Records of the County, stating the description of the
Condominium Parcel, the name of the record Owner, the amount due, the due
dates and the name and address of the Association. The claim of lien shall not be
released until all sums secured by it (or such other amount as to which the
Association shall agree by way of settlement) have been fully paid or until it is
barred by law. The claim of lien shall secure (whether or not stated therein) all
unpaid assessments, interest thereon, and costs and attorneys fees which are due
and which miay accrue subsequent to the recording of the claim of lien and prior
to the entry of a final judgment of foreclosure thereof, A claim of lien shall be
signed and acknowledged by an officer ot agent of the Association. Upon
payment, the person making the payment is entitled to a satisfaction of the lien in
recordable form, The Association may bring an action in its name to foreclose a
lien for unpaid Assessments in the manner a mortgage of real property is
foreclosed and may also bring an action at law to recover a money judgment for
the unpaid Assessments without waiving any claim of lien.

As an additional right and remedy of the Association, upon the filing of a claim of
lien following a default in the payment of Assessments as aforesaid, the
Association may declare all Assessment instatlments due for the remainder of the
budget year in which the claim of lier was filed to be accelerated and shall
thereupon be immediately due and payable. In the event that the amount of such
instaliments changes during the twelve (12) month period, the Unit Owner or the
Association, as apprepriate, shall be obligated to pay or reimburse to the other the
amount of increase or decrease within ten (10) days of same taking effect,
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13.3

13.4

13.5

If any unpaid share of Common Expenses or Assessments is extinguished by
foreclosure of a superior lien or by deed in lieu of foreclosure theteof, the unpaid
share of Common Expenses or Assessments are Common Expenses collectible
from all Unit Owners.

Notice of Intention to Forgclose Lien. No foreclosure judgment may be entered
until at least thirty (30} days after the Association gives writien notice to the Unit
Owner of its intention to foreclose its lien to collect the unpaid Assessments. If
this notice is not given at least thirty (30) days before the foreclosure action is
filed, and if the unpaid Assessments, including those coming due after the claim
of lien is recorded, are paid before the entry of a final judgment of foreclosure, the
Association shall not recover attorney's fees or costs, The notice must be given
by delivery of a copy of it to the Unit Owner or by certified or registered mail,
return receipt requested, addressed to the Unit Owner at the last known address,
and upon such mailing, the notice shall be deemed to have been given. If after
diligent gearch and inquiry the Association cannot find the Unit Owner or a
mailing address at which the Unit Owner will receive the rotice, the court may
proceed with the foreclosure action and may award attorney's fees and costs as
permitted by law. The nolice requirements of this subsection are satisfied if the
Unit Qwner records a Notice of Contest of Lien as provided in the Act,

Appointment of Receiver to Collect Rental. If the Unit Owner remains in
possession of the Unit and the claim of lien is foreclosed, the court in its

discretion may require the Unit Owner 1o pay a reasonable rental for the Unit, If
the Unit is rented or leased during the pendency of the foreclosure action, the
Association is entitled to the appointment of a receiver to collect the rent. The
expenses of such receiver shall be paid by the party which does not prevail in the
foreclosure action,

First Mortgagees. The liability of a First Mortgagee, or its successor or assignees,
wheo acquires title to a Unit by foreclosure or by deed in lisn of foreclosure for the
unpaid Assessments (or installinents thereof) that became due prior to the First
Mortgagee's acquisition of title is limited to the lesser of:

(ay  The Unit's unpaid Common Expenses and regular periodic Assessments
which accrued or came due during the six (6) months immediately preceding the
acquisition of title and for which payment in full has not been received by the
Association; or

(b)  One percent (1%) of the original mortgage debt.

As to a Unit acquired by foreclosure, the limitations set forth in clauses (a)
and (b) above shall not apply unless the First Mortgagee joined the Association as
a defendant in the foreclosure action. Joinder of the Association, however, is not
required if, on the date the complaint is filed, the Association was dissalved or did
not maintain an office or agent for service of process at a location which was
known to or reasonably discoverable by the mortgage.

An Institutional First Mortgagee acquiring title to a Unit as a result of
foreclosure or deed in lieu thereof may not, during the periad of its ownership of
such Unit, whether or not such Unit is unoccupied, be excused from the payment
of some or all of the Common Expenses coming due during the period of such
ownership,

Notwithstanding anything to the contrary set forth in this section 13.5, 1o
First Mortgagee will be relived from the obligation of paying an Assessment,
whatever the amount, if such Assessment was secured by a recorded licn on the
Unit prior to the recording of the First Mortgagee's Mortgage on the Unit.
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13.6

13,7

13.8

13.9

Developer's Guarantse and Iiability for Assessments. During the period from the
date of the closing of the purchase and sale of the first Condominium Unit until
six {6) manths from that date, or the date Unit Qwners other than the Developer
are in control of the Association, whichever occurs earliest (the “Guaranty
Period™), the Developer guarantees to each Unit Owner that the monthly
assessment for Commen Expenses during the portion of the fiscal year covered by
the Guaranty Period shall not increase over the stated amounts per quarter or per
month set forth in Schedule B to the Prospectus. Developer, at its sole discretion
and option, may extend the Guaranty Period for up to two (2) additional six (6)
months periods, During the Guaranty Perlod the Developer shall be excused from
the payment of its share of the Cormmon Expenses and Assessments attributable to
Units it owns, provided that the Developer shall be obligated to pay any amount
of Common Expenses actually incurred during such period and not produced by
the Assessments due from Unit Owners other than the Developer. For purposes
of this Section, income o the Association other than Assessments (as defined
herein and in the Act) shall not be taken into account when determining the
deflcits to be funded by the Developer. No funds receivable from Unit purchasers
or Owners payable to the Association or collected by the Developer on behalf of
the Association, other than regular periodic Assessments for Common Expenses
as provided in this Declaration and disclosed in the Estimated Operating Budget
referred to above, shall be used for the payment of Commen Expenses prior to the
expiration of such period. This restriction shall apply to funds including, but not
limited to, capital contributions or start-up funds collected from Unit purchasers at
closing.

Certificate of Unpaid Assessments. Within fifteen (15) days after a written
request by a Unit Owner or mortgagee of a Unit, the Association shall provide &
certificate stating all Assessments and other moneys owed to the Association by
the Unit Owner with respect to his Unit, and the Association has the right to
charge  reasonable fee for such certificate. Any person other than the Unit
Owner who relies upon such certificate shall be protected thereby.

Installments. Regular Assessments shall be collested monthly or quarterly, in
advance, a3 determined by the Board of Directors,

Application of Payments. Any payments received by the Association from a
delinquent Unit Owner shall be applied first to any interest accrued on the
delinguent installmeni(s} as aforesaid, then to any costs and reasonable attorneys'
fees incurred in collection and then to the delinquent and any accelerated
Assessments, The foregoing shall be applicable notwithstanding any restrictive
endorsement, designation or instruction placed on or accompanying a payment.

Insuyrance. Insurance covering the Condominium Property and the Association Property

shall be governed by the following provisions:

14.1

Purchase, Custody and Payment,

(&)  Purchase. Allinsurance policies described herein covering portions of the
Condominium Property shall be purchased by the Association and shall be
issued by an insurance company authorized to do business in Florida.

(b}  Named Insured. The named insured shall be the Association, individually,
and as agent for Owners of Units covered by the policy, without naming
them, and as agent for their mortgagees, without naming them. The Unit
Ovwmers and their mortgagees shall be deemed additional insureds.

(c) Custody of Policies and Payment of Proceeds. All policies shall provide
that payments for losses made by the insurer shall be paid to the Insurance
Trustee (if appointed), and all policies and endorsements thereto shall be
deposited with the Insurance Trustee (if appointed).
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(d)  Copies to Mortgagees. One copy of each insurance certificate evidencing
such policy, and all endorsements thereto, shall be furnished by the
Association upon request to each Institutional First Mortgagee who holds
a mortgage upon a Unit covered by the policy. Copies or certificates shall
be furnished not less than ten (10) days prior to the beginning of the term
of the policy, or not less than ten (10) days prior to the expiration of each
preceding pelicy that is being renewed or replaced, as appropriate.

(e)  Personal Property and Liability. Except as specifically provided herein or
by the Act, the Association shall not be responsible to Unit Owners to
obtain insuratice coverage upon the property lying within the boundaries
of their Unit, including, but not limited to, their personal property, and for
their personal liability and living expense and for any other risks not
otherwise insured in accordance herewith.

(fy  Insurance Trustee. The Board of Directors of the Associstion shall
appoint an Insurance Trustee hereunder. Fees and expenses of any
Insurance Trustee are Common Expenses,

Coverage. The Association shall maintain insurance covering the following:

(a)  Casualty. The Building (including all fixtures, installations or additions
eomprising that part of the Building within the boundaries of the Units and
required by the Act to be insured under the Association's policy(ies), but
excluding all furniture, furnishings, floor coverings, wall coverings and
ceiling coverings or other personal property owned, supplied or instalted
by Unit Owners or tenants of Unit Owners) and alf Improvements located
on the Common Elements from time to time, together with all fixtures,
building service equipment, personal property and supplies constituting
the Common Elements or owned by the Association (collectively the
“Insured Property”), shall be insured in an amount not less than 100% of
the full insurable replacement value thereof, excluding foundation and
excavation costs. Such policies may contain reasonable deductible
provisions as determined by the Board of Directors of the Associafion.
Such coverage shall afford protection against:

(i Loss or Damage by Fire and Other Hazards covered by a standard
extended coverage endorsement: and

(i)  Such Other Risks as from time to time are customarily covered
with respect to buildings and improvements similar to the Insured
Property in construction, location and use, including, but not
limited to, vandalism and malicious mischief,

Notwithstanding the foregoing, the following items shall be excluded from
the coverage described above, unless otherwise elected by the Agsociation:
(1) all wall, floor and ceiling coverings within Unit, (ii) all fixtures and
furniture, equipment other personal property owned, supplied installed by
Unit Owners of tenants or subtenants thereof, (iil) all alterations, capital
improvements and betterments made by Unit Owners, tenanis or
subtenants and (iv) to the extent required by applicable law, clectrical
fixtures, water heaters and built-in cabinets, all of which are located within
a Unit and are the repair/replacement responsibility of the Unit Owner (or
its tenant or subtenant).

ALL OWNERS, MORTGAGEES, OCCUPANTS OF UNITS AND
OTHER AFFECTED PARTIES ARF HEREBY ADVISED THAT IT
MAY NOT BE ECONOMICALLY FEASIBLE OR OTHERWISE
POSSIBLE TC INSURE THE IMPROVEMENTS FOR THEIR FULL
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14.3

REPLACEMENT VALUE AS A RESULT OF THE APPLICABILITY
OF ZONING OR BUILDING CODES. ACCORDINGLY, NEITHER
THE ASSOCIATION NOR ANY OFFICER OR DIRECTOR THEREOF
SHALL BE LIABLE TC ANY PARTY WHATSOEVER IN THE
EVENT OF A CASUALTY LOSS TO. THE BUILDING WHICH
EXCEEDS THE COVERAGE AFFORDED BY REASONABLY
AVAILABLE INSURANCE,

(v}  Liability. Comprehensive general public liability and automobile liability
insurance covering loss or damage resulting from accidents or occurrences
on or abeut or in connection with the Inswred Property or adioining
driveways and walkways, or any work, matters or things related to the
Insured Property, with such coverage as shall be requited by the Board of
Directors of the Association, but with combined single limit liability of not
less than $2,000,000 for each accident or oceurrence, $300,000 per person:
and $100,000 property damage, and with a cross liability endorsement to
cover liabilities of the Unit Owners as a group to any Unit Owner, and
vice versa, The Association may also obtain and maintain liability
insurance for its directors and officers and for the benefit of the
Association's employees,

c Worker's Compensation and other mandatory insurance, when applicable.
PP

{d)  Flood Insurance covering the Common Elements, Association Property
and Units if required by the Primary Institutional First Mortgagee or
FNMA/FHLMC, or if the Association so elects.

{e}  Fidelity Ingnrance, if required by the Act or FNMA/FHLMC, covering alf
persons who control or disburse Association funds, such insurance to be in
an ameunt not less than the maximum funds that will be in the custody of
the association or jts management agent at any one time.

()  Association Property. Appropriate additional pelicy provisions, policies
or endorsements extending the applicable portions of the coverape
described above to all Association Property, where such coverage is
available,

(e}  Such Other Insurance as the Board of Directors of the Association shall
determine from time to time to be desirable,

When appropriate and obtainable, each of the foregoing policies shall waive the
insuret's right fo: (i) subrogation against the Association and against the Unit
Owners individually and as a group, (ii) to pay only a faction of any loss in the
event of coinsurance or if other insurance carriers have issued coverage upon the
same risk, and (iii) avoid liability for a loss that is caused by an act of the Board
of Directors of the Association, a member of the Board of Directors of the
Association, one or more Unit Owners or as a result of contractual undertakings.
Additionally, each policy shall provide that any insurance trust agresment will be
recognized, that the insurance provided shafl not be prejudiced by any act or
omissions of individual Unit Qwrers that arc not under the control of the
Association, and that the policy shall be primary, even if a Unit Owner has other
insurance that covers the same loss.

Every casualty insurance policy obtained by the Association, if required by
FNMA/FHLMC, shall have the following endorsements: (i) agreed amount and
inflation guard and (if) steam boiler coverage (providing at least $50,000 coverage
for each accident at each location), if applicable.

Additional Provisigns. All policies of insurance shall provide that such policies
may not be canceled or substantially modified without al least thirty (30) days'
prior written notice (o all of the named insured, including afl mortgagees of Units.
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14.4

14.3

14.6

Prior to obtaining any policy of casualty insutance or any renewal thereof, the
Board of Ditectors shall obtain an appraisal from a fire insurance company, or
other competent appraiser, of the full insurable replacement value of the Insured
Property (exclusive of foundations}, without deduction for depreciation, for the
purpose of determining the amount of insurance to be effected pursuant to this
Section.

Premiums. Premiums upon insurance policies purchased by the Association shall
be paid by the Association as & Common Expense, except that the costs of fidelity
bonding for any management company employee may be paid by such company
pursuant {o its contract with the Association. Premiums may be financed in such
manner as the Board of Directors deems appropriate.

Insurance Trustee; Share of Proceeds. All insurance policies obtained by or on
behalf of the Association shall be for the benefit of the Association, the Unit
Ownets and their mortgagees, as their respective interests may appear, and shall
provide that all proceeds covering property losses shall be paid to the Insurance
Trustee which shall be designated by the Board of Directors and which, if so
appointed, shall be a bank or trust company in Florida with trust powers, with its
principal place of business in the State of Florida or one or more of the Directors
or Officers of the Condominium Association. The Insurance Trustee shall ot be
liable for payment of premiums, nor for the renewal or the sufficiency of policies,
nor for the failure to collect any insurance proceeds. The duty of the Insurance
Trustee shall be to receive such proceeds us are paid and to hold the same in trust
for the purposes elsewhere stated herein, and for the benefit of the Unit Owners
and their respective mortgagees in the following shares, but shares need not be set
forth on the records of the Insurance Trustee:

(a)  Insured Property. Proceeds on account of damage to the Insured-Property
shall be held in undivided shares for each Unit Owner, such shares being
the same as the undivided shares in the Common Elements appurtenant to
each Unit, provided that if the Insured Property so damaged includes
property lying within the boundaries of specific Units, that portion of the
proceeds allocable to such property shall be held as if that portion of the
Insured Property were Optional Property as described in paragraph (b)
below.

(b)  Optional Property. Proceeds on account of damage solely to Units and/or
certain portions or all of the contents thereof not included in the Insured
Property (all as determined by the Association in its sole digcretion)
(collectively the “Optional Property™), if any is collected by reason of
optional insurance which the Association elects to camry thereon (as
contemplated herein), shall be held for the benefit of Owners of Units or
other portions of the Optional Property damaged in proportion to the cost
of repairing the damage suffered by each such affected Owner, which cost
and allocation shall be determined in the sole discretion of the
Association,

(¢)  Morigagees. No mortgagee of a Unit shall have any right to determine or
patticipate in the determination as to whether or not any damaged property
shall be reconstructed or repaired, and no mortgagee shall have any right
to apply or have applied to the reduction of a mortgage debt any insurance
proceeds, except for actual distributions thercof made to the Unit Owner
and mortgagse pursuant to the provisions of this Declaration.

Distribution of Proceeds. Proceeds of insurance policies received by the
Insurance Trustee shall be distributed to or for the benefit of the beneficial owrters
thereof'in the following manner:
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14.8

14.9

14.10

(a)  Expenses of the Trust. All expenses of the Insurance Trustee shall be first
paid or provision shall be made therefor.

()  Rgconstruction or Repajr. If the damaged property for which the proceeds
are paid is to be repaired or reconstructed, the remaining proceeds shal! be
paid to defray the cost thereof as elsewhere provided herein. Any
proceeds remaining after defraying such costs shall be disttibuted to the
beneficial owners thereof in the same percentages as their ownership of
the common elements, with remittances to Unit Owners and their
mortgagees being payable jointly to them.

() Failwe to Reconstruct or Repajr. If it is determined in the manner
elsewhere provided that the damaged property for which the proceeds are
paid shall not be reconstructed or repaired, the remaining proceeds shall be
allocated among the heneficial owners as provided in Section 14,5 above,
and distributed first to all Institutional First Mortgagees in an amount
sufficient 1o pay off their mortgages, and the balance, if any, to the
beneficial owners.

(d)  Certificate. In making distributions to Unit Owners and their mortgagees,
the Insurance Trustee (if appointed) may rely upon a certificate of the
Association made by its President and Secretary as to the names of the
Unit Owners and their mortgagees and their respective shares of the
distribution,

Association as Agent. The Association is hereby irrevocably appointed as agent
and attorney-in-fact for each Unit Owner and for each owner of a mortgage or
other lien upon a Unit and for each owmer of any other interest in the
Condominium Property to adjust all claims arising under insurance policies
purchased by the Association and to execute and deliver releases upon the
payment of claims,

Unit Owners' Personal Coverage. Unless the Association elects otherwise, the
insutance purchased by the Association shall not cover claims against an Owner
due to accidents oceurring within his Unit, sor casualty or theft loss to the
contents of an Owner's Unit. It shall be the obligation of the individual Unit
Owner, if such Owner so desires, to purchase and pay for insurance as to all such
and other risks not covered by insurance carried by the Association.

Benefit of Mortgagees, Certain provisions in this Section 14 entitled "Insurance”
arc for the benefit of mortgagees of Units and may be enforced by such
mortgagees.

Presumption as t0 Damaged Property. In the event of a dispute or lack of
certainty as to whether damaged property constituie a Unit(s) or Common

Elements, such property shall be presumed to be Common Elements,

Reconstruction or Repair After Fire or Other Casualty,

15.1

Determination to Reconstruct or Repair, Subject to the immediately following
paragraph, in the event of damage to or destruction of the Insured Proparty (and
the Optional Property, if insurance has been obtained by the Association with
respect thereto} as a result of fire or other casualty, unless 75% or more of the
Insured Property (and the Optional Property, if insurance has been obtained by the
Association with respect thereto) is destroyed or substantially damaged and Unit
Owners owning 80% or more of the applicable interests in the Common Elements
elect not to proceed with repairs or restoration and the Primary Institutional First
Mortgagee approves such election, the Board of Directors shall arrange for the
prompt repair and restoration of the Insured Property (and the Optional Property,
if insurance has been obtained by the Association with respect thereto) and the
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Insurance Trustee (if appointed) shall disburse the proceeds of all insurance
policies to the contractors engaged in such repair and restoration in appropriate
Progress paymernits,

If 75% or more of the Insured Property (and the Optional Property, if insurance
has been obtained by the Association with respect thereto) is substantialty
damaged or destroyed and if Unit Owners owning 80% of the applicable interests
in the Common Elements duly and promptly resolve not to proceed with the
repair or restoration thereof and the Primary Imstitutional First Mortgagses
approve such resolution and provided a recorded instrument has effected the
termination of the Condominium, the Condominium Property will not be repaired
and shall be subject to an action for partition instituted by the Association, any
Unit Owner, mortgagee or lienor, as if the Condominium Property were owned in
common, in which event the net proceeds of insurance resulting from such
damage or destruction shall be divided among all the Unit Owners in properiion
to their respective interests in the Common Elements (with respect to proceeds
held for damage to the Insured Property other than that portion of the Insured
Property lying within the boundaries of the Unit), and among affected Unit
Owners in proportion to the damage suffered by each such affected Unit Owner,
as determined in the sole discretion of the Association (with respect to procesds
held for damage to the Optional Property, if any and/or that portion of the Insured
Property lying within the boundaries of the Unit); provided, however, that no
payment shall be made to a Unit Owner until there has first been paid off out of
his share of such fund all mortgages and liens on his Unit in the order of priority
of such mortgages and liens.

Whenever in this Section the words “promptly repair” are used, it shall mean that
repairs are to begin not more than sixty (60} days from the date the Insurance
Trustee (if appointed) notifies the Board of Directors and Unit Qwners that it
bolds proceeds of insurance on account of such damage or destruction sufficient
to pay the estimated cost of such work, or not more than ninety (90) days after the
Ingurance Trustee (if appeinted) notifies the Board of Directors and the Unit
Owners that such proceeds of insurance are insufficient to pay the estimated costs
of such work, The Insurance Trustee if appointed) may rely upon a certificate of
the Association made by its President and Secretary to determine whether or not
the damaged property is to be reconstructed or repaired,

Plans and Specifications. Any reconstruction ot repair must be made substantially
in accordance with the plans and specifications for the original Improvements and
then applicable building and other codes; or if not, then in accordance with the
plans and specifications approved by the Board of Directors of the Association
and then applicable building and other codes, and if the damaged property which
is to be altered is the Building or the Optional Property, by the Qwners of not less
than 8§0% of the applicable interests in the Common Elements, as well as the
Owners of all Units and other portions of the Optional Property (and their
respective mortgagees) must approve the plans which are to be altered,

Special Responsibility. If the damage is only to those parts of the Optional
Property for which the responsibility of maintenance and repair is that of the
respective Unit Owners, then the Unit Owners shall be responsible for all
necessary recongtruction and repair, which shall be effected promptly and in
accordance with guidelines established by the Board of Directors (unless
insurance proceeds are held by the Association with respect therato by reason of
the purchase of optional insurance thereon, in which case the Association shall
have the responsibility to reconstruct and repair the damaged Optional Property,
provided the respective Unit Owners shall be individually responsible for any
amount by which the cost of such repair or reconstruction exceeds the insurance
proceeds held for such repair or reconstruction on a Unit by Unit basis, as
determined in the sole discretion of the Association). In all other lnstances, the
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responsibility for all necessary reconstruction and repalr shall be that of the

Association.

Estimate of Costs. Before making a determination as whether ot not to reconstruct
or repair damage to property for which the Association has the responsibility of
reconstruction and repair, the Association shall obtain reliable and detailed
estimates of the cost to rebuild or repair,

(2}

(b)

Association. The Association shall hold the sums paid upon Assessments
made by the Association in order o provide funds for payment of the costs
of reconstruction and repair which are the responsibility of the Association
and disburse the same in payment of such costs.

Disbursement. The proceeds of insurance collected on account of a
casualty, and the sums collected from Unit Qwners on account of such
casualty, shall constitute a construction fund which shall be disbursed in
payment of the costs of reconstruction and repait in the following manner
and order:

@

(i)

(iit)

Association - Lesser Damage. If the amount of the estimated costs
of reconstruction and repair which are the responsibility of the
Association is less than $100,000, then the construction fund shall
be disbursed in payment of such costs upon the order of the Board
of Directors of the Association; provided, however, thal upon
tequest to the Insurance Trustee (if appointed) by an Institutional
First Mortgagee which is a beneficiary of an insurance policy, the
proceeds of which are included in the construction find, such fund
shall be disbursed in the manner provided below for the
recanstruction and repair of major damage.

Association - Major Damage. If the amount of the estimated costs
of reconstruction and repair which are the responsibility of the

~ Association is more than $100,000, then the construction fund

shall be disbursed in payment of such costs in the manner
contemplated by subparagraph (i) above, but then only upen the
further upproval of an architect or engineer qualifisd to practice in
Florida and employed by the Association to supervise the work.

Unit Ownets. If there is a balance of insurance proceeds after
payment of all costs of reconstruction and repair that are the
responsibility of the Assoclation, this balance may be used by the
Association to effect repairs to the Optional Property (if not
insured or if underinsured), or may be distributed to Owners of the
Optional Property who have the responsibility for reconstruction
and repair thereof. The distribution shall be in the proportion that
the estimated cost of reconstruction and repair of such damage to
each affected Unit Owner bears to the total of such estimated costs
to ail affected Unit Owners, as determined by the Board; provided,
however, that no Unit Owner shall be paid an amount in excess of
the estimated costs of repair for his portion of the Optional
Property.  All proceeds must be used to effect repairs to the
Optional Property, and if insufficient to complete such repairs, the
Owners shall pay the deficit with respect to their portion of the
Optional Property and promptly effect the repairs. Any balance
remaining after such repairs have been effected shall be distributed
to the Unit Owners and their morigagees jointly as elsewhere
herein contemplated, in the same percentages as their ownership of
the commion elements.
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15.6

(iv)  Sumplus. It shall be presumed that the first monies disbursed in
payment of costs of reconstruction and repair shall be from
insurance proceeds, If there is a balance in a construction fund
after payment of all costs relating to the reconstruction and repair
for which the fund is established, such balance shall be distributed
to the Unit Owners in the manner elsewhere stated in the same
percentages as their ownership of the common elements; except,
however, that the part of a distribution to an Owner which is not in
excess of Assessments paid by such Qwner into the construction
fund shall not be made payable jointly to any mortgagee,

(v}  Certificate. Notwithstanding the provisions herein, the Insurance
Trustee shall not be required to determine whether or not sums
paid by Unit Owners upon Assessments shall be deposited by the
Association with the Insurance Trusiee, not to determine whether
the disbursements from the construction fund are to be made upon
the order of the Association alone or upon the additional approval
of an architect, engineer or otherwise, nor whether a disbursement
is to be made from the construction fund, nor to determine whether
surplus funds to be distributed are less than the Assessments paid
by Owners, nor to determine the payees nor the amounts to be
paid. The Insurance Trustee may rely upon a certificats of the
Association, made by its President and Secretary, as to any or all of
such matters and stating that the sums to be paid are due and
propetly payable, and stating the names of the payees and the
amounts to be paid.

Assessments. If the proceeds of the insurance are not sufficient to defray the
estimated costs of reconstruction and repair to be effected by the Association, or if
at any titne during reconstruction and repair, or upon completion of reconstruction
and repair, the funds for the payment of the costs of reconstruction and repair are
insufficient, Assessments shall be made against the Unit Owners in sufficient
amounts to provide funds for the payment of such costs. Such Assessments on
account of damage to the Insured Property shall be in proportion to all of the
Owners'- respective shares in the Common Elements, and on account of damage
to the Optional Property, in proportion to the cost of repairing the damage
suffered by each Owner thereof, as determined by the Association.

Benefit of Morigagees, Certain provisions in this Section 15 are for the benefit of
mortgagees of Uniis and may be eaforced by any of them,

16.  Condemnation

16.1

16.2

Deposit of Awards with Insurance Trustee. The taking of portions of the
Condominium Property by the exercise of the power of eminent domain shall be
deemed to be a casualty, and the awards for that taking shall be deemed to be
proceeds from insurance on account of the casualty and shall be deposited with
the Insurance Trustee. Even though the awards may be payable to Unit Owners,
the Unit Owners shall deposit the awards with the Insurance Trustee; and in the
event of failure to do so, in the diseretion of the Board of Directors of the
Association, a special Assessment shall be made against a defaulting Unit Owner
in the amount of his award, or the amount of that award shall be set off against the
sums hercafter made payable to that Owner.

Dretermination Whether to Continue Condominium. Whether the Condominium
will be continued after condemnation will be determined in the manner provided
for determining whether damaged property will ba reconstructed and repaired
afier casualty, For this-purpose, the taking by eminent domain also shall be
deemed to be a casualty,
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16.4

16.5

Disbursement of Funds, If the Condominium is tertninated after condemnation,
the proceeds of the awards and special Assessments will be deemed to be
insurance proceeds and shall be owned and distributed in the manner provided
with respect to the ownership and distribution of insurance proceeds if the
Condominium is terminated after a casualty. If the Condominium is not
terminated after condemnation, the size of the Condominium will be reduced and
the property damaged by the taking will be made usable in the manner provided
below, The proceeds of the awards and special Assessments shall be used for
these purposes and shall be dishursed in the manner provided for disbursement of
funds by the insurance trustee (if appointed) after a casualty, or as elsewhere in
this Secticn 16 specifically provided.

Unit Reduced but Habitable. If the taking reduces the size of a Unit and the
remaining portion of the Unit can be made habitable (in the sole opinien of the
Association), the award for the taking of a portion of the Unit shall be used for the
following puwrposes In the order stated and the following changes shall be made to
the Condorminium:

{a)  Restoration of Unit. The Unit shall be made habitable. If the cost of the
restoration exceeds the amount of the award, the additional funds required
shall be assessed against the Owner of the Unit,

(b)  Distribution of Surplus, The balance of the award in respect of the Unit, if
any, shall be distributed to the Owner of the Unit and to each mortgagee of
the Unit, the remittance being made payable jointly to the Owner and such
mortgagees.

(c)  Adjustment of Shares in Common Elements. If the floor area of the Unit
is reduced by the taking, the percentage representing the share in the
Common Elements and of the Common Expenses and Common Surplus
appurtenant to the Unit shall be reduced by multiplying the percentage of
the applicable Unit prior to reduction by a fraction, the numerator of
which shall be the area in square feet of the Unit after the taking and the
denominator of which shal! be the area in square feet of the Unit before
the taking. The shares of all Unit Owners in the Common Elements,
Common Expenses and Common Surplus shall then be restated as follows:

6] add the total of all percentages of all Units after reduction as
aforesaid (the “Remaining Percentage Balance"); and

(ii)  divide each percentage for each Unit afler reduction as aforesaid
by the Remaining Percentage Balance,

The result of such division for each Unit shall be the adjusted percentage
for such Unit,

Unit Made Uninhabitable. If the taking is of the entire Unit or so reduces the size
of a Unit that it cannot be made habitable (in the sole opinien of the Association),
the award for the taking of the Unit shall be used for the following purposes in the
order stated and the following changes shall be made to the Condominium:

(8)  Payment of Award. The awards shall be paid first to the applicable
Institutional First Mortgagees in amounts sufficient to pay off their
mortgages in connection with each Unit which is not so habitable; second,
to the Association for any due and unpaid Assessments; third, jointly to
the affected Unit Owners and other mortgagees of their Units. In no event
shall the total of such distributions in respect of a specific Unit exceed the
market value of such Unit immediately prior to the taking, The balance, if
any, shall be applied to repairing and replacing the Common Elements,
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(b)

©

@

{e)

Addition to Common Elements. The remaining portion of the Unit, if any,
shall become part of the Common Elements and shall be placed in a
condition allowing, to the extent possible, for use by all of the Unit
Owners in the manner approved by the Board of Directors of the
Association; provided that if the cost of the work therefor shall exceed the
balance of the fund from award for the taking, such work shall be
approved in the manner elsewhere required for capital improvements to
the Common Elements.

Adjustment of Shares. The shates in the Common Elements, Common
Expenses and Common Surplus appurtenant to the Units that continue as
part of the Condominium shall be adjusted to distribute the shares in the
Common Elements, Common Expenses - and Common Surplus among the
reduced number of Unit Owners (and among reduced Units), This shall be
effected by restating the shares of continuing Unit Owners as follows:

(i) add the total of all percentages of all Units of continuing Owners
prior to this adjustment, but after any adjustments made necessary
by subsection 16.4(c) hereof (the “Percentage Ralance’™); and

(i)  divide the percentage of each Unit of a continuing Owner prior to
this adjustment, but after any adjustments made necessary by
subsection 16.4(c) hereof, by the Percentage Balance.

The result of such division for cach Unit shall be the adjusted percentage
£or such Unit,

Agsessments. If the balance of the award (after payments to the Unit
Owner and such owner's morigagees as above provided) for the taking is
not sufficient to alter the remaining portion of the Unit for use as a part of
the Common Elements, the additional funds required for such purposes
shall be raised by Assessments against all of the Unit Owners who will
continue as Owners of Units after the changes in the Condominium
effected by the taking. The Assessmients shall be made in proportion to
the applicable percentage shares of those Owners after all adjustments to
such shares effected pursuant hereto by reasen of the taking,

Aubitration. If the market value of a Unit prior to the taking cannot be
determined by agreement between the Unit Owner and mortgagees of the
Unit and the Association within 30 days after notice of a dispute by any
affected party, such value shall be determined by arbitration in accordance
with the then existing rules of the American Arbitration Association,
except that the arbitrators shall be two appraisers appointed by the
American Arbitration Association who shall base their determination upon
an average of their appraisals of the Unit. A judgment upon the decision
rendered by the arbitrators may be entered in any court of competent
jurisdiction in accordance with the Florida Arbitration Code, The cost of
arbitration proceedings shall be assessed against all Units Owners,
including Owners who will not continue after the taking, in proportion to
the applicable percentage shares of such Owners as they exist prior to the
adjustments to such shares effected pursuant hereto by reason of the
taking.

Taking of Common Flements, Awards for the taking of Common Elements shall
be used to render the remaining portion of the Common Elements usable in the
manner approved by the Board of Directors of the Association; provided, that if

the cost of such work shall exceed the balance of the funds from the awards for

the taking, the work shall be approved in the manner elsewhere required for

capital improvements to the Common Elements. The balance of the awards for

the taking of Common Elements, if any, shall be distributed to the Unit Owners in
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16.8

the shares in which they own the Common Elements after adjustments to these
shares effected pursuant hereto by reason of the taking, If there is & mortgage on
a Unit, the distribution shall be paid jointly to the Owner and the mortgagees of
the Unit,

Amendment of Declaration. The changes in Units, in the Common Elements and
in the ownership of the Common Elements and share in the Common Expenses
and Common Surplus that are effected by the taking shall be evidenced by an
amendment to this Declaration of Condominium that is only required to be
approved by, and executed upon the direction of, 2 majority of all Directors of the
Asgsociation,

Discretion of Board, In circumstances not covered by this Declaration or by law, a
2/31ds majority of Board may, upon an opinicn of counsel that its decision iy
reasonable, deal with the condemnation in such reasonable manner as it
determines to be appropriate under the circumstances,

QOccupangy and Use Restrictions. In order to provide for congenial occupancy of the

Condominium Property and for the protection of the values of the Units, the use of the
Condominium Property shall be restricted to and shall be in aceordance with the

following provisions:
17,1 Qccupancy. Each Unit shall be used as 2 residence only, A Unit owned by an

individual, corporation, partnership, trust or other fiduciary may only be cccupied
by the following persons, and such persons' families, provided that the Unit
Owner or other permitted occupant must reside with his/her family: (i} the
individual Unit Owner, (ii) an officer, director, stockholder or employee of such
corporation, (iii) a partaer or employee of such partnership, (iv) the fiduciary or
beneficiary of such fiduciary, or (v) permitied occupants under a lease or sublease
of the Unit (as described below), as the case may be, Qeccupants of a leased or
subleased Unit must be the following persons, and such persons' families who
reside with them: (i) an individual lessee or sublessee, (i) an officer, director,
stockholder or employee of a corporate lessee or sublessee, (iii) a partner or
employee of a parinership lessee or sublessee, or a fiduciary or beneficiary of a
fiduciary lessee or sublessee. In no event shall occupancy (except for temporary
occupancy by visiting guests) exceed two (2) persons per bedroom and one (1)
person per den (as defined by the Association for the purpose of excluding from
such definition living rooms, dining rooms, family rooms, country kitchens and
the like). The Board of Directors shall have the power to authorize occupancy of
a Unit by persons in addition to those set forth above. The provisions of this
Section 17.1 shall not be applicable to Units used by the Developer for model
apartments, guest accommodations, sales offices or management services.

As used herein, “famnily” or words of similar import shall be deemed to include a
spouse, children, parents, brothers, sisters, grandchildren and other persons
permanently cohabiting the Unit as or together with the Owner or permitied
occupant thercof. As used herein, “guest” or words of similar import shali
include only those persons who have a principal residence other than the Unit.
Unless otherwise defermined by the Board of Directors of the Association, other
than family of the Unit Owner or other person(s) who permanently cohabitates in
the Unit with the Unit Owner, occupying a Unit for more than one (1) month shall
not be desmed a guest but, rather, a person shall be deemed a lessee for purposes
of this Declaration (regardless of whether a lease exists or rent is paid) and shall
be subject to the provisions of this Declaration which apply to lessees. The
purpose of this paragraph is to prohibit the circumvention of the provisions and
intent of this Section 17 and the Boeard of Directors of the Association shall
enforce, and the Unit Owners comply with, same with due regard for such
putpose.
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17.2

17.3

174

17.5

17.6

177

The rights of the Unit Owners to use any portion of the Assoclation Property
and/or the Comtnon Elements shall be limited to the extent granted in, and subject
to the restrictions of Section 3.4(d) hereof, and the obligation for the payment of
assessments ag set forth in this Declaration,

Children. Children shall be permitted to reside in Units, subject to the provisions
of Section 17.1, above,

Pets. Each Unit Owner or occupant (regardless of the number of joint owners or
occupants) may maintain two (2) household pets (except fish and birds for which
there is no limit on the number) in his Unit, to be limited to dogs and/or cats (or
other household pets defined as such and specifically permitted by the Asso-
cintion such as fish and caged (domestic type) birds), provided that such pets are
(a} permitted to be 5o kept by applicable laws and regulations, (b) not kept, bred
or maintained for any commercial purpose, (¢) not left unattended on balconies or
in lanai areas, (d) generally, not a nuisance to residents of other Units or of
neighboring buildings and (e) not a pit bull or other breed considered to be
dangerous by the Board of Directors; provided that neither the Board nor the
Association shall be liable for any personal injury, death ot property damage
resulting from a violation of the foregoing and any ocenpant of & Unit committing
such a violation shall, and does hereby, fully indemmify and hold harmless the
Board of Directors, the Developer, each Unit Owner and the Association in such
regard. Unit Owners must pick-up all solid wastes of their pets and dispose of
such wastes appropriately. All pets (including cats) must be carried or kept on a
leash no more than six (6) fect in length at all times when outside the Unit, No
pets may be kept on balconies when the Owner is not in the Unit. Without
Iimiting the generality of Section 19 hereof, violation of the provisions of this
paragraph shall entitle the Association to all of its rights and remedies, including,
but not limited to, the right to fine Unit Owners (as provided in any applicable
rules and regulations) and/or to require any pet to be permanently removed from
the Condominium Property upon three (3) days’ notice. This Section 17.3 shall
not prohibit the keeping of fish or a caged household-type bird(s) in a Unit,
provided that a bird(s) is not kept on Limited Common Elements and does not
become a nuisance or annoyance to neighbors,

Alterations. Without limiting the generality of Section 9.1 hereof, but subject to
Section 10 hereof, no Unit Owner shall cause or allow improvements or changes
to any Unit, Limited Common Elements appurtenant thereto or Common
Elements, without obtaining the prior written consent of the Association (in the
manner specified in Sevtion 9.1 hereof),

Use_of Common Elements. The Common Elements shall be used only for
furnishing of the services and facilities for which they are rcasonably suited and
which are incident to the use and eccupancy of Units.

Nuisances. No nuisances (as defined by the Association) shall be allowed on the
Condominium Property, nor shall any use or practice be allowed which is a source
of annoyance to residents or occupants of Units or which interferes with the
peaceful possession or proper use of the Condominium Property by its residents
or occupants. No activity specifically permitted by this Declaration shall be
deemed a nuisance.

No Improper Uses. No improper, offensive, hazardous or unlawful use shall be
made of the Condominium Propetty or any part thereof, and all valid laws, zoning
ordinances and regulations of all governmental bodies having jurisdiction
thereover shall be observed. Violations of laws, orders, rules, regulations or
requirements of any governmental agency having jurisdiction thereover, relating
to any portion of the Condominium Property, shall be corrected by, and at the sole
expense of, the party obligated to maintain or repair such portion of the
Condominium Property, as elsewhere herein set forth. Notwithstanding the
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17.8

17.9

17.10

17.11

foregoing and any provisions of this Declaration, the Articles of Incorporation or
By-Laws, the Association shall not be liable to any person(s) for its failure to
enforce the provisions of this Section 17.7. No activity specifically permiited by
thig Declaration shall be deemed to be a violation of this Section.

Floor Coverings. Without limiting the generality of the approval requirements set
forth in Section 9 of this Declaration, no hard-surfaced floor ¢overings such as
wood, tile, marble and stone shall be installed in any Unit or its appurtenant
Limited Common Elements unless same is installed with sound-absorbing
backing meeting the requirements, from time to time, of the Asseciation,

Extgrior Improvements; Landscaping. Without limiting the generality of Sections
9.1 or 17.4 hereof, but subject to any provision of this Declaration specifically

permitting same, no Unit Owner shall cause anything to be affixed or attached to,
hung, displayed or placed on the exterior walls, doors, balconies or windows of
the Building (including, but not limited to, awnings, signs, storm shutters, screens,
window tinting, furniture, fixtures and equipment), nor to plant or grow any type
of shrubbery, flower, tres, vine, grass or other plant life outside his Unit, without
the prior written consent of the Association.

Relief by Association. The Association shall have the power (but not the
obligation) to grant relief in particular circumstances from the provisions of
specific restrictions contained in this Section 17 for good cause shown.

Effect on Developer; Association, As long as the Developer holds Units for sale
in the ordinary course of business, the restrictions limitations set forth in this
Section 17 shall not apply to the Developer or to Units owned by the Developer.
The Association shall have the power (but not the obligation) to grant relicf in
particular circumstances from provisions of specific restrictions contained in this
Section 17 for pood cause shown.

Selling, Mortgaging and Leasing of Units.

In order to insure a community of congenial residents and occupants and protect the value
of the Units and to further the continuous harmonious development of the Condominiuym
community, the sale and transfer of Units by any owner shall be subject to the following
provisions. The provisions of this Article 18 shall not apply to the Developer.

18.1

18.2

Sales. There are no restrictions on the sale or transfer of Units,

Leases. Leasing of Units is permitted without the consent of the Board of
Ditectors. No portion of a Unit (other than an entire Unit) may be rented. All
leases shall provide (or be antomatically deemed to provide, absent an express
statement) that the Association shall have the right to terminate the lease upon
default by the tenant in observing any of the provisions of this Declaration, the
Articles of Incorporation and By-Laws of the Association, applicable rules and
tegulations, or other applicable provisions of any agreement, document or
instrument governing the Condominium. Regardless of whether or not expressed
in the applicable lease, the Unit Owner shall be jointly and severally liable to the
Association for the acts and omissions of his tenant(s) which constitute a violation
of, or non-compliance with, the provisions of this Declaration and of any and all
rules and regulations of the Association.

Nothing herein shall interfere with the aceess rights of the Unit Owner landlord
pursuant to Chapter 83, Florida Statutes, The Association shall have the right to
adopt rules to prohibit dual usage by a Unit Owner and a tenant of Association
Property and Common Elements otherwise readily available for use generally by
Owners,
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18.3

18.4

18.5

No Severance of Ownership. No part of the Common Elements may be sold,
conveyed or otherwise disposed of, except as an appurtenance to the Unit in
connection with a sale, conveyance or other disposition of the Unit to which such
interest is appurtenant, and any sale, conveyance or other disposition of & Unit
gshatl be deemed to include that Unit's appurtenant interest in the Comumon
Elements.

Gifts and Devises, ete. Any Unit Owner shall be {ree to convey or transfer his
Unit by giff, to devise his Unit by will, or to have his Unit pass by intestacy,
without restriction; provided, however, that each succeeding Unit Owner shall be
bound by, and his Unit subject to, the provisions of this Section 18.

Developer Leasing. It is understood and agreed by all parties heteto and all Unit
Owners that for such period of time as Developer deems appropriate, Developer
may actively undertake a leasing and/or lease with option to purchase program
with respect to Units owned by it. Accordingly, certain Units may be cccupied by
tenants of the Developer under lease agreements ot month to month tenancies or
other types of tenancies heretofore or herginafter consummated and agreed upon.
Such tenants of Developer shall have the full right and authority to continue to
occupy sald premises in accordance with their lease agresments, rental
agreements or other tenancy agreements and to use and enjoy on a non-exclusive
basis all Common Elements of the Condominium without any cost or expense.
Developer reserves the right to maintain a leasing as well as sales office within
the Condominiwm for so long as Developer is offering Units for sale in the
ordinary course of business.

Complianee and Defaylt. Each Unit Owner and every occupant of 8 Unit and the
Association shall be governed by and shall comply with the terms of this Declaration of
Condominjum and all exhibits annexed hereto, and the rules and regulations adopted
pursuant to those documents, as the same may be amended from time to time. The
Association (and Unit Owners, if appropriate) shall be entitled to the following relief in
addition to the remedies provided by the Act:

19.1

19.2

Mandatory Non-binding Arbitration of Disputes. Prior to the institution of court

litigation, the parties to a Dispute shall petition the Division for non-binding
arbitration. The arbitration shall be conducted according to rules promulgated by
the Division and before arbitrators employed by the Division, The filing of a
petition for arbitration shall toll the applicable statute of limitation for the
applicable Dispute, until the arbitration proceedings are completed, Any
arbitration decision shall be presented to the perities in writing, and sha!l be
deemed final if a complaint for trial de novo is not filed in a court of competent
Jurisdiction within thirly (30) days following the issuance of the arbitration
decision. The prevailing party in the arbitration proceeding shall be awarded
atterncy’s fees and costs incurred in connection with the proceedings. The party
who files a complaint for a tria! de novo shall be assessed the other party's
arbitration costs, courts costs and other reasonable costs, including, without
limitation, attorneys’ fees, investigation expenses and expenses for expert or other
testimony or evidence incurred after the arbitration decision, if the judgment upon
the trial de novg is not more favorable than the arbitration decision, If Jjudgment is
maore favorable, the party who filed a complaint for trial de novo shall be awarded
reasonable court costs and attorneys' fees, Any party to an arbitration proceading
may enforce an arbitration award by filing a petition in the eircuit court for the
cireuit in which the arbitration took place. A petition may be granted unless the
time for appeal by the filing of a complaint for a trial de novo has expired. If a
complaint for a trial de nove has been filed, a petition may not be granted with
respect to an arbitration award that hag been stayed.

Negligence. A Unit Owner shall be liable for the expense of any maintenance,
repair or replacement made necessary by his negligence or by that of any member
of his family or his or their guests, employees, agents or lessees, but only to the
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extent such expense 1s not met by the proceeds of insurance actually collected in
respect of such negligence by the Associatior.

19.3 Compliance. In the event a Unit Owner or occupant fails to maintain a Unit or
fails to cause such Unit to be maintained, or fails to observe and perform all of the
provisions of the Declaration, the By-Laws, the Articles of Incorporation of the
Association, applicable rules and regulations, or any other agreement, document
or instrument affecting the Condominium Property in the manner required, the
Association shall have the right to proceed in a court of equity to require
performance and/or compliance, to impose any applicable fines, to sue in a court
of law for damages, and to charge the Unit Owner for the sums necessary to do
whatever work is required to put the Unit Owner or Unit in complianee.

19.4  Costs or Attorneys' Fees, In any proceeding arising because of an alleged failure
of a Unit Owner or the Association to comply with the requirements of the Act,
this Declaration, the exhibits annexed hereto, or the rules and regulations adopted
pursuant to said documents, as the same may be amended from time to time, the
prevailing party shall be entitled to recover the costs of the proceeding and such
reasonable attorneys’ fees (including appellate attorneys' fees). A Unit Owner
prevailing in an action with the Asseciation, in addition to recovering his
reasonable attorneys' fees, may recover additional amounts as determined by the
court to be necessary to reimburse the Unit Owner for his share of Assessments
levied by the Asscciation to fund its expenses of the litigation,

19.5 No Waiver of Rights., The failure of the Association or any Unit Owner to
enforce any covenant, restriction or other provision of the Act, this Declaration,
the exhibits annexed hereto, or the rules and regulations adopted pursuant to said
docurnents, as the same may be amended from time to time, shall not constitute a
waiver of their right to do so thereafier,

Termination of Condominium. The Condominium shall continue until () terminated by
casualty loss, condemnation or eminent domain, as more particularly provided in this
Declaration, or (i) such time as withdrawal of the Condominium Property from the
provisions of the Act is authorized by a vote of Owners owning at least 80% of the
applicable interests in the Common Elements and by the Primary Institutional First
Mortgagee. In the event such withdrawal is authorized as aforesaid, the Condominium
Propetty shall be subject to an action for partition by any Unit Owner, mortgagee of a
Unit or lenor as If owned in common in which event the net proceeds of sale shall be
divided among all Unit Owners in proportion to their respective interests in the Common
Elements, provided, however, that no payment shall be tade to a Unit Owner until there
has first been paid off out of his share of such net proceeds all mortgages and liens on his
Unit in the order of their priority. The termination of the Condominium, as aforesald,
shall be evidenced by a certificate of the Association executed by its President and
Secretary, certifying as to the basis of the termination and said certificate shall be
recorded among the public records of the County,

This Section may not be amended without the consent of the Primary Institutional First
Mortgagee and the Developer as long as it owns any Unit,

Additional Rights of Mortgagees and Others,

21.1  Availability of Association Documents. The Association shall have eurrent and
updated copigs of the following available for inspection by Institutional First
Mortgagees during normal business hours or under other reasonable
circumstances as determined by the Board: {a) this Declaration; (b) the Articles;
(¢) the By-Laws; (d) the rules and regulations of the Association; and (e) the
books, records and financial statements of the Association.
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21.2 Notices. Any holder, insurer or guarantor of a mortgage on a Unit shall have, if
first requested in writing from the Association, the right to timely written notice
of:

(a) any condemnation or casualty loss affecting a material
portion of the Condominium and/or Association Property or the affected
mortgaged Unit;

(b) a sixty (60) day delinquency in the payment of the
Assessments on a mortgaged Unit;

(¢) the occurrence of a lapse, cancellation or material
modification of any insurance policy maintained by the Association;

{d) any proposed action which requires the consent of a
specified number of mortgage holders,

21.3  Additional Ripghts. Institutional First Mortgagees shall have the right, upon
written request to the Association, to: (a) receive a copy of an audited financial
statement of the Association for the immediately preceding fiscal year if such
statements were prepared; and (b} receive notices of and attend Association
meetings.

Covenant Running With the Land, All provisions of this Declaration, the Articles, By-
Laws and applicable rules and regulations of the Association, shail, to the extent
applicable and unless otherwise expressly herein or therein provided to the contrary, be
perpetual and be construed to be covenants running with the land and with every part
thereof and interest therein, and all of the provisions hereof and thereof shall be binding
upon and inure to the benefit of the Developer and subsequent owner(s) of the Land or
any part thereof, or interest therein, and their respective heirs, personal representatives,
successors and assigns, but the same are not intended to create nor shall they be construed
as creating any rights in or for the benefit of the general public. All present and future
Unit Owners, tenants and ocoupants of Units shall be subject to and shall comply with the
provisions of this Declaration and such Articles, By-Laws and applicable rules and
regulations, as they may be amended from time to time. The acceptance of a deed or
conveyance, or the entering into of a lease, or the entering into oecupancy of any Unit,
shall constitute an adoption and ratification of the provisions of this Declaration, and the
Articles, By-Laws and applicable rules and regulations of the Association, as they may be
amended from time to time, including, but not limited to, a ratification of any
appointments of attorneys-in-fact contained herein.

Additional Provisions.

23.1 Notiees. All notices to the Association requited or desired hereunder or under the
By-Laws of the Association shall be sent by certified mail (return receipt
requested) to the Association in care of its office at the Condeminium, or to such
othet address as the Association may hereafter designate from time to time by
notice in writing to all Unit Qwners. Except as provided specifically in the Act,
all notices to any Unit Owner shall be sent by first class mai? to the Condominium
address of such Unit Owner, or such other address as may have been designated
by him from time to time, in writing, to the Association. All notices to
mortgagees of Units shall be sent by first class mail to their respective addresses,
or such other address as may be designated by them from time to time, in writing
to the Association, All notices shall be deemed to have been given when mailed
in a postage prepaid sealed wrapper, except notices of a change of address, which
shall be deemed to have been given when received, or 5 business days after
proper mailing, whichever shall first oecur,

23.2  Interpretation. The Board of Directors of the Association shall be responsible for
interpreting the provisions hereof and of any of the Exhibits attached hereto.
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23.3

234

23.5

23.6

237

238

239

23.10

Such interpretation shall be binding wupon all patties unless wholly unreasonable.
An opinion of legal counsel that any interpretation adopted by the Association is
not unreasonable shall conclusively establish the validity of such interpretation,

Mortgagees. Anything herein to the contrary notwithsianding, the Association
shall not be responsible to any mortgagee of a Unit or lienor of any Unit
hereunder, and may assume the Unit is free of any such mortgages or liens, unless
wrilten notice of the existence of such mortgage or lien is received by the
Association,

Exhibits. There is hereby incorporated in this Declaration all materials contained
in the Exhibits annexed hereto, except that as to such Exhibits, any conflicting
provisions set forth therein as to their amendment, modification, enforcement and
other matters shall control over those hereof,

Signature of President and Secretary, Wherever the signhature of the President of
the Association is required hereunder, the signature of a vice-president may be
substituted therefor, and wherever the signature of the Secretary of the
Association is required hereunder, the signature of an assistant secretary may be
substituted therefor, provided that the same person may not execute any single
instrument on behalf of the Association in two separate capacities.

Governing Law. Should any dispute or litigation arise between any of the parties
whose rights ot duties are affected or determined by this Declaration, the Exhibits
annexed hergto or applicable rules and regulations adopted pursuant to such
documents, as the same may be amended from time to time, said dispute or
litigation shall be govertied by the laws of the State of Florida.

Severability. The invalidity in whole or in part of any covenant or restriction, or
any section, subsection, sentence, clause, phrase or word, or other provision of
this Declaration, the Exhibits annexed hereto, or applicable rules and regulations
adopted pursuant to such documents, as the same may be amended from time to
time, shall not affect the validity of the remaining portions thereof which shall
remain in full force and effect.

Waiver, No provisions contained in this Declaration shall be deemead to have
beer. waived by reason of any failute to enforce the same, without regard 1o the
number of violations or breaches which may occur.

Ratification, Bach Unit Owner, by reason of having acquired ownership (whether
by purchase, gift, operation of law or otherwise), and each occupant of a Unit, by
reason of his occupancy, shall be deemed to have acknowledged and agresd that
(i) all of the provisions of this Declaration, and the Articles and By-Laws of the
Association, and applicable rules and repulations, are fair and reasonable in all
material respeets, and (if) awtomatically consent to any rezoning, replatting,
covenant in lieu of unity of title, change, addition or deletion lawfully made in, on
or to the Cendominium Property or adjoining property by the Developer which
are implemented in accordance with the requirements of this Declaration and the
requirements of F.8. 718.110(4), and in such regard, each Owner, or occupant of a
Unit, hereby designates, the Association to act as agent and artorney-in-fact behalf
of the Owner to consent to any such rezoning, change, addition or deletion. If
requested by Developer, each Owner shall evidence their consent to rezoning,
change, addition or deletion in writing (provided, however, that the refusal to give
such writien consent shall not obviate the automatic effect of this provision).

Exccution of Documents; Attorey-in-Fact. Without limiting the generality of
other Sections of this Declaration and without such other Sections limiting the
generality hereof, each Owner, by reason of the acceptance of a deed 1o such
Owner's Unit, hereby agrees to execute, at the request of the Developer, all
documents or consents which may be required by all governmental agencies to
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23.11

23.12

23.13

allow the Developer and its affiliates to complete the plan of development of the
community as such plan may be hereafier amended, and each such Owner further
appoints hereby and thereby the Developer as such Owner's agent and attorney-in-
fact to execute, on behalf and in the name of such Owners, any and all of such
documents or consents. This power of attorney is irrevoeable and coupled with an
interest. The provisions of this Section may not be amended without the consent
of the Developer, .

Gender, Plurality. Wherever the context so permits, the singular shall include the
plural, the plural shall include the singular, and the use of any gender shall be
deemed to include all or no genders.

Captions. The captions herein and in the Exhibits annexed hereto are inserted
only as a matter of convenience and for ease of reference and in no way define or
limit the scope of the particular document or any provision thereof.

Disclaimer of Warranties. EXCEPT AS IMPOSED BY THE ACT (AND THEN
ONLY TO THE EXTENT THEY CAN NOT BE DISCLAIMED), NO
WARRANTIES OR REPRESENTATIONS OF ANY KIND, EXPRESS OR
IMPLIED, HAVE BEEN GIVEN OR MADE BY THE DEVELOPER OR ITS
AGENTS OR EMPLOYEES IN CONNECTION WITH ANY PORTION OF
THE CONDOMINIUM PROPERTY (INCLUDING THE COMMON
ELEMENTS AND THE UNITS), ITS PHYSICAL CONDITION, ZONING,
COMPLIANCE = WITH APPLICABLE LAW, MERCHANTABILITY,
HABITABILITY, FITNESS FOR A PARTICULAR PURPOSE, OR IN
CONNECTION WITH THE SUBDIVISION, SALE, OPERATION,
MAINTENANCE, COST OF MAINTENANCE, TAXES OR REGULATION
THEREOF OR IN CONNECTION WITH THE OPERATION OF THE
ASSOCIATION. ALL OWNERS, BY VIRTUE OF THEIR ACCEPTANCE OF
TITLE TO THEIR RESPECTIVE UNITS (WHETHER FROM THE
DEVELOPER OR ANOTHER PARTY) SHALL BE DEEMED TQ HAVE
AUTOMATICALLY WAIVED ALL OF THE AFORESAID DISCLAIMED
WARRANTIES.
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IN WITNESS WHEREOF, the Developer has caused this Declaration to be duly
executed and its corporate seal to be hereunto affixed this 27 day  Feroge 2,200 § '

Signed WW BEACH CLUB 160, LLC, a Florida limited

Print Name: [Jdype SWBAf

STATE OF FLORIDA )

COUNTY OF MIAMI-DADE )

BEFORE ME, personally appeared /oym ( & éﬂg% pe) , as Manager of
BEACH CLUB 160, LLC, a Florida limited liability company, Who after being first duly sworn,

deposes and states that he has executed the foregoing on behalf of the limited liability company.
e presented as identification, or is personally known to me,

SWORN TO AND SUBSCRIBED before me thisoi?a day of (Aéley , 2008 .

-
Ngi%il{‘ PU?% IC, State of Florida at

Large

Print Notary Public Name
RO LB g

My Commission Expires:

NQTARVMP'&G%(Y:SSETA?]%
COMMISSION # DOTS0R
ES O8/2572006
aonosu mRu 1-BESNOTARYT

HALIBRARY\Clienis\Cabrorize\Beach Cyb\Conde Does\Declaration (01).doc
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JOINDER AND CONSENT OF MORTGAGEE .
TO DECLARATION OF CONDOMINIUM

BEACH CILUB, A CONDOMINIUM

Compass Bank, an Alabama banking corporation (the “Mortgagee™), the owner and
holder of the Mortgage, Security Agreement and Financing Statement dated April 8, 2005, from
Beach Club 160, LLC, a Florida limited liability company, in favor of Mortgagee, as recorded on
April 18, 2005, 2005 in the Official Records Book 5453, at Page 5218, of the Public Records of
Brevard County, Florida, hereby joins in to the execution of, and consents to thc Dec]al atlon of
Condominium of BEACH CLUB, a Condominium,

Nothing contained herein shall be deemed to or in any way limited or affect the morigage
held by the Mortgagee ot the priority of the lien created thereby and the sole purpose of this
Toinder and Consent is to acknowledge the consent of the Mortgagee Lo the aforesmcl Deciaratlon
of Condominium.

This instrument is executed and delivered by the undersigned pursuant to and for the
purpose of complying with ' 718.104(3), Florida Statutes, : :

Witnesses: Compass Bank, an Alabé.rha banking

COLpo
Print Nanme: _Warlin e Do Printt Name: Deonede) W me [\

Title: St e, me .‘c?cvud"

Mas L Peude!

Print Name:___Ka Kes h~ Paken

STATE OF Homda )

) 8S:

COUNTY OF D &~ )

The foregoing instrument was acknowledged before me this 2[‘1‘“ day of
Ocover , 2005, by Doneld  Liiile  Ir Yia Presia— ___, as
of € Compass Bank, an Alabama banking corporation, on behalf of
the corporation. He is (L) personally known to me or ( ) ‘has - produced

, &s identification and did take an oath, - E :

Voo

NOTARY PUBLIC  pig, [ S Lo

My commission expires:

g Ay MARLENES COX )

H J,-aq:qr.a"rp Covma Doo4o0T04

H ‘%’g Expirns 21902009
q’«ﬁ‘w m‘f? £ Bonted Wl (80cha2.4284 1 -

Iu"u .“

a'llll.lll‘l‘l'"lﬂfllml‘n lml
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